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-n^ANSACriONS 

OF THE 

SIXTEENTH ANNUAL MEETING 

OF THE 

American Bar Association, 

HKLD AT 

MILWAUKEE, WISCONSIN, 
August 30, 31 and September 1, 1893. 

Wednesday, August SO, 10,30 A, M. 

The President, John Randolph Tucker, of Virginia, called 
the meeting to order and delivered his address. 
{See Appendix.) 

The President : 

The President of the Wisconsin Bar Association is here for 
the purpose of presenting formally a welcome to the American 
Bar Association, and I have the pleasure of introducing the 
Hon. Moses M. Strong. I think, gentlemen, as Judge Strong 
is going to welcome us to Wisconsin, we will all stand and 
receive his welcome. 

Moses M. Strong, President of the Wisconsin Bar Asso- 
ciation : 

Mr. President and gentlemen of the American Bar Assot 
ciation : Pursuant to a resolution adopted by the Wisconsiii 

(3) 
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4 GENERAL MINUTES. 

Bar Association, the pleasing duty devolves upon me of ten- 
dering its welcome to you, the representatives of the great 
American Bar Association. 

While it is the more appropriate province of the Mayor of 
Milwaukee to welcome its guests to its hospitalities, its tonic, 
health-inspiring atmosphere, refreshed by the cooling breezes 
wafted over the beautiful unsalted sea upon whose western 
border it so proudly stands ; to present to them not only its 
natural beauties, but its artificial wonders, and to extend to 
them those civilities and festivities for which it claims to be 
famous ; and while it is appropriate that the Governor of the 
State should welcome its visitors to the attractions of the State 
at large, her smaller cities and beautiful villages, her lovely 
inland lakes, her health-restoring mineral springs, her superior 
hunting and fishing opportunities, and her sublime and unbroken 
forests, all unrivalled by the attractions of Saratoga and the 
Adirondacks, yet I am impressed with the thought that I shall 
best discharge the duties of the hour by confining myself to 
extending the warm and cordial greetings of the Wisconsin 
State Bar Association to the American Bar Association, which 
I now do ; and by thanking it for having chosen Wisconsin's 
metropolitan city for the place of the Sixteenth Annual Meet- 
ing, and expressing the hope that the selection may have so 
far fulfilled its expectations that Milwaukee may be adopted 
as the permanent place of the annual meetings of the 
Association. 

The President : 

Sir ; In responding on behalf of this Association to your 
words of welcome, made more emphatic by your cordial acts 
of kindness, I can only reciprocate the good feelings you have 
expressed for this body and its work. Be assured — and I 
speak this as to one and all of the State and local Bar Asso- 
ciations of our Union — that we assume to hold no position of 
superiority, much less of supremacy, towards any one of them. 
Your work is not subordinate, but co-ordinate with our own. 
It is true we work on somewhat difierent lines. Yours is more 
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WELCOME TO MILAVAUKBE. O 

local and specific ; ours more comprehensive and general. We 
labor to bring under the influence of a common civilization the 
efforts of each State organization to advance its own distinct 
type of jurisprudence. Though we be as distinct as the billows, 
let us be one as a sea. We cannot enforce, but may well hope 
to induce, uniformity in many important matters of common 
interest in practical legislation. In view of your suggestion 
that we pitch our tent permanently among you, I may answer 
in the venerable phrase : We have here no continuing city nor 
anywhere. In the sense of unsectional policy, we know no 
North, no South, no East, no West, but in the sense of a broad 
sympathy and comprehensive co-operation for the good of each 
and all, we must know the East as well as the West, the South 
as truly as the North. We must know neither by preference, 
but each by a patriotism more wide because taught by the 
universal science of the law, which knows no special clime or 
race or age, but lives in all ages, in all climes and in all national- 
ities — the companion of human progress and the leader in all 
civilization. Sir, I reciprocate your kindly welcome by extend- 
ing to you and to your Association, on behalf of the members 
of this Association, a hearty welcome to our meetings during 
this session. 

Alfred L, Gary, of Wisconsin : 

Gentlemen of the American Bar Association : I desire to 
extend to you, in behalf of the Bar Association of Milwaukee, 
an invitation to attend a reception and musical entertainment 
at Schlitz Park this evening at 8 o'clock. Invitations and 
cards of admission are in the hands of your Secretary, and can 
be obtained from him. It is to be an informal affair. 

The President : 

Voicing the sentiment of the Association, I will thank the 
gentleman, and state that we will all accept his cordial 
invitation. 

New members were then elected. 

{See List of New Members.) 
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b GENERAL MINUTES. 

After a brief recess the roll of States was then called and 
the General Council elected. 

(See List of Officers at end of the Minutes,) 
The President : 

The reports of the Secretary and Treasurer are now in 
order. 

The Secretary, Edward Otis Hinkley, of Maryland, made 
his report. 

{See the Report at the end of the Minutes,) 

The Treasurer, Francis Rawle, of Pennsylvania, then made 
his report. 

{See the Report at the end of the Minutes,) 

The Secretary announced the names of gentlemen accredited 
to the Association as delegates. 

{See List of Delegates.) 

The Secretary : 

It is very important, as well for the Secretary as it is to the 
committees who have matters in charge, that we should have 
a list of all who are present. The register of the Association 
will be kept here during the sessions and at our reception 
room in the Hotel Pfister between the sessions. 

The President has appointed the following committees : 
Committee of Reception: Henry Wise Garnett, Washington, 
D. C. ; B. K. Miller, Milwaukee, Wisconsin ; John T. Mason, 
R., Baltimore, Maryland; Lyman D. Brewster, Danbury, 
Connecticut ; Alfred Hemenway, Boston, Massachusetts ; John 
M. Dickinson, Nashville, Tennessee ; Charles Claflin Allen, 
St. Louis, Missouri ; D. S. Troy, Montgomery, Alabama ; 
Emlin McClain, Iowa City, Iowa ; John J. Hall, Akron, Ohio. 
Committee on Publications : Willis Vandevanter, Wyom- 
ing; Leonard A. Jones, Massachusetts; Alfred L. Cary, 
Wisconsin; Walter B. Hill, Georgia; Charles Borcherling, 
New Jersey. 
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SECTION OF LEGAL EDUCATION. 7 

Committee on Auditing : Martin D. FoUett, Ohio ; Michael 
A. Mullin, Maryland. 

The President : 

The report of the Treasurer will be referred to the Auditing 
Committee. 

The Executive Committee report the following By-Law to 
be numbered XIV in reference to the subject of Education : 

" 1. A section of the Association to be know as the Section 
of Legal Education is hereby established which shall meet 
annually in connection with the meeting of the Association, 
but not during such hours as the Association is in session. 

" 2. Its object shall be the discussion of methods of legal 
education, and it may make recommendations to the Associa- 
tion, which shall be referred by the Association to the 
Committee on Legal Education. 

" 3. The proceedings of the Section may be published from 
time to time, at the discretion of the Executive Committee, 
and on the recommendation of the Committee on Publications. 

" 4. All members of the Association who desire may enroll 
themselves as members of the Section, and persons not eligible 
for membership in the Association, but who are engaged in 
teaching law, may be admitted to the privileges of the floor at 
any meeting of the Section by a vote of the Section. 

" 5. "The Section shall be organized by the annual appoint- 
ment of a Chairman and Secretary by the Section at its first 
session.'* 

Simeon E. Baldwin, of Connecticut : 

I move that the report of the Executive Committee be 
accepted on this subject, and that the by-law which they pro- 
pose be adopted. I think it will serve as an important feeder 
to the Association and will also save the multiplication of 
formal papers before the Association at large by giving an 
opportunity in this section to discuss this particular subject 
with more fulness than might always be agreeable for the 
Association to entertain at its open meetings. 
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8 GENERAL MINUTES. 

W. H. H. Russell, of Michigan : 

I would amend that motion by moving that the report be 
received and that the proposed by-law be laid upon the table 
subject to being taken up and discussed during the session. 
We have not got that by-law before us yet in print, and we 
want to read it carefully and consider it before we act upon it. 
I, therefore, move that the report be received, and that the 
proposed by-law be laid upon the table to be taken up during 
the session. 

The President : 

I would suggest to Professor Baldwin that he accept the 
amendment to receive the report, and then the other motion 
will come up. 

Simeon E. Baldwin : 

Very well ; I will accept that. 

The President : 

Those in favor of receiving the report of the Executive 
Committee will say aye ; those opposed, no. 

Carried. 

The report is now before us for consideration. Professor 
Baldwin moves that it be adopted. Mr. Russell moves that 
its consideration be postponed until a future hour — 

W. H. H. Russell : 

Until, say, to-morrow morning at the hour of unfinished 
business. 

The President : 

I suggest that you make it to-morrow, after the Annual 
Address. 

W. H. H. Russell: 

I will put it that way, then. 

Simeon E. Baldwin : 

Mr. President: I would suggest to Mr. Russell that he 
modify his motion by providing that the proposed by-law 
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shall be considered this afternoon, for it is proposed to organize 
this Section afker the close of the business of to-day, if this 
by-law is adopted. 

W. H. H. Russell: 

I will do that. 

The President : 

Well, gentlemen, you understand that the motion is that the 
consideration of the proposed by-law be laid over until this 
afternoon, when it shall be considered and disposed of. Those 
in favor of that order will say aye ; those opposed, no. 

Carried. ^ 

The Association then adjourned until 3 P. M. 



Afternoon Session. 

Wednesday^ 'J o'clock. 
The President : 

The first business on our program for this afternoon is an 
address by Dr. Henry Wade Rogers, President of the North- 
western University, who will read a paper on '' The Treaty - 
making Power," to which I invite the attention of the audience. 

Mr. Rogers then read the paper. 

{See it in the Appendix,) 

The Association then took an intermission of five minutes. 

The President : 

I take pleasure in introducing to the audience William W. 
MacFarland, of New York, who will read a paper entitled 
" The Evolution of Jurisprudence." 

Mr. MacFarland then read the paper. 

{See it in the Appendix,) 

The General Council reported names of proposed members, 
and they were elected. 

{See List of Neiv Members,) 
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W. H. H. Russell, of Michigan : 

Mr. President, since the morning session I have had the 
privilege of reading the report of the Executive Committee and 
the proposed by-law, and so far as I am concerned I have no 
objection to the proposed amendment. 

Simeon E. Baldwin, of Connecticut : 

Then, I call for the question on the pending motion. 

The President: 

The motion was made this morning that the proposed amend- 
ment reported by the Executive Committee on the subject of 
the Section of Legal Education be adopted. . Are you ready 
for the question ? 

A member : 

I would like to hear it read. 

The President : 

Those in favor of the adoption of the report will say aye ; 
those opposed, no. 
Adopted. 

Henry Wise Garnett, of the District of Columbia : 

Mr, President, I desire to move the following amendment to 
the Constitution, and to ask that it be referred to the Execu- 
tive Committee without comment. I desire to insert in the first 
line of Article IV the words, ** during the session of the 
Association,** and to add the following words to the Article : 
'* At any time when this Association is not in session nomina- 
tions for membership may be made by at least three members of 
the Local Council and the member of tHe General Council of 
the State to the bar of which the persons nominated belong ; 
such nominations must be transmitted in writing to the Secre- 
tary of the Association who shall transmit the same to the 
Executive Committee, and when such nomination is approved 
by the members ol the Executive Committee in writing the 
nominee shall thereupon become a member of the Association. 
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ANNUAL ADDRESS. HENRY B. BROWN. 11 

Members so elected shall be reported to the Association at its 
next meeting.** 

The President : 

The amendment of the gentleman from the District of 
Columbia will be so referred. 

The Secretary : 

I would announce that all gentlemen who are in any way 
interested in the subject of legal education are requested to 
remain after the close of this meeting to-day to take part in 
the organization of a Section to be known as the Section on 
Legal Education. Addresses are expected to be made by 
Austin Abbott, of New York, and Professor McClain, of Iowa. 

W. H. H. Russell, of Michigan : 

Mr. President, I move that the discussion of these two very 
able papers, to which we have listened this afternoon, be had 
to-morrow forenoon immediately after the Annual Address. 

The motion was carried. 

The Association then adjourned to Thursday at 10 A. M. 



SECOND DAY. 

Thursday, August SI, 10 A, M, 

The President : 

The meeting will come to order. It gives me great pleasure 
to introduce the distinguished gentleman who will deliver the 
Annual Address — an Associate Justice of the Supreme Court 
of the United States. He comes to an association of his 
brethren of the bar to give us the light of his countenance 
and the light of his knowledge on the great subject of juris- 
prudence. I have the honor of introducing Mr. Justice Brown, 
of the Supreme Court of the United States. 
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12 GENERAL MINUTES. 

Prefacing his paper, Mr. Justice Brown said : 

As the published programs of the proceedings of the Asso- 
ciation do not give the title of the paper I am about to read, 
to obviate any diflSculty on your part in ascertaining what I 
am talking about, I would say that it purports to be upon " The 
Distribution of Property.'* 

The Address was then delivered. 

(See Appendix.) 

E. B. Sherman, of Illinois : 

Mr. President, I think the address to w^hich we have just 
listened might well afford an opportunity for discussion, involv- 
ing as it does the greatest and most important problems in 
sociology and political economy that our or a future generation 
may be called upon to consider. Without making a motion, I 
suggest that we pause and consider for a little time some of 
the topics presented in Judge Brown's paper. 

The President : 

Under the order of business appointed yesterday there was, 
to be at this time a discussion of the papers read to us 
. yesterday. 

E. B. Sherman : 

I move that the discussion of this paper be added to the 
others. 

C. C. Lancaster, of the District of Columbia : 

I beg leave to observe that in all my experience the Annual 
Address has never been discussed. It is not one of those 
papers upon which discussion is contemplated. I, therefore, 
hope that my friend from Chicago will not press his motion ; 
and I would suggest, Mr. President, that you call up the first 
paper read yesterday, and if there is no discussion, then call 
up the next, and if there is no discussion of that one, we can 
pass to the consideration of the important reports that are to 
be submitted at this session. 
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E. B. Sherman : 

I do not urge upon the Association the discussion of any 
problem that it does not desire to consider ; but it seems to me 
a little less than absurd to turn away the thought of this body 
from the great problems of sociology and political economy 
that have been so ably presented here, in such a manner as to 
stir our hearts and the intelligence of every man present, for 
the purpose of discussing other topics less important and less 
pressing. I would like to see this Association wake up once 
more as it used to do years ago, when the floor was sought by 
dozens of men at a time, and there was thrown out upon the 
questions a fervor and an illumination that we have not wit- 
nessed in later days ; and these problems that have been pre- 
sented to us this morning are such as to awaken the thought, 
to stir the sentiments, and to arouse the interest, of every 
thoughtful man. 

I know of no reason why these matters should not be dis- 
cussed, and I know the last man to raise that question would 
be the eminent gentleman to whom we are indebted for this 
production and for the interest which has been awakened in 
the Association. We, of course, do not discuss the author, 
but I think we may properly discuss the problems and the 
questions which he has so ably presented. 

W. H. H. Russell, of Michigan : 

The reason I made the motion yesterday afternoon that we 
discuss these papers this morning was because the program 
stated that there would be discussion. I think the papers are 
so complete that they do not require discussion, and I agree 
with the gentleman from Washington, that the able address 
delivered this morning might be marred in its beauty and pro- 
found research by a general discussion upon it. For 
that reason I believe we ought not to discuss, under the cir- 
cumstances, the papers read yesterday, nor the address deliv- 
ered this morning, and I second Mr. Lancaster's motion. 



Digitized by 



Google 



14 GENERAL MINUTES. 

The President: 

The motion of the gentleman from Illinois is that, in addi- 
tion to the addresses of yesterday, which are open for discus- 
sion, there shall also be open for discussion the Annual 
Address delivered this morning. 

This motion was lost. 

The question now open is the discussion of the first paper 
that was read yesterday. 

Henry B. Sayler, of Indiana : 

I have no discussion of this paper to make, but there is an 
opportunity now presented to the American Bar Association 
that is peculiarly fortunate, I think, to us, and peculiarly sig- 
nificant of great results. The suggestion made in the paper 
that there is no court of competent jurisprudence to enforce 
treaty regulations is, unfortunately, true. I desire to make a 
suggestion or two. I move that this address be referred to the 
Committee on International Law, with directions to report at the 
next meeting a plan for an International Court with jurisdic- 
tion of treaty stipulations. I think that the two or three or 
four remarkable successes of temporary courts of this char- 
acter in the last quarter of a century, are suflicient warrant 
for this Association to take the initiative among the various 
associations of the world in establishing International Courts. 
The court that sat at Geneva in 1872 has been to all the 
nations a wonderful schoolmaster as well as a great solace. As 
to the court that lately sat at Paris, although the judgment is 
not as satisfactory as it might have been, it is at least very 
satisfactory to the American Republic that it sought and 
obtained the institution of this court. To my mind, it would 
be a very great accession to the power of the American Bar 
Association if it were a leader in such a great movement as 
this. I, therefore, move that the address of President Rogers 
be referred to the Committee on International Law of this 
Association, with directions to report a year hence whatever 
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court of International jurisdiction can be devised by that Com- 
mittee for our consideration at that time. 
The motion was adopted. 

The President : 

If there is no further discussion upon this, we will consider 
the paper read by Mr. Macfarland. 

W. H. H. Russell, of Michigan : 

I move that the paper read by the distinguished gentleman 
be referred to the Committee on Jurisprudence, to be reported 
npon at our next session if any action of the Association is 
desired upon the subject matter. 

The motion was adopted. 

The President : 

The order of the day is now, reports from standing com- 
mittees, and the first committee to report is the Committee on 
Jurisprudence and Law Reform. 

Samuel F. Hunt, of Ohio : 

There has been no formal meeting of that Committee for 
the reason that no matter has been submitted to it for action. 

The President : 

The next is the Committee on Judicial Administration and 
Remedial Procedure. 

Walter B. Hill, of Georgia : 

The Committee has had nothing referred to it. It has no 
. report to make. 

The President : 

The next is the Committee on Legal Education and Admis- 
sion to the Bar. 

William G. Hammond, of Missouri : 

The Committee on Legal Education has filed three reports 
in as many years, and it might have filed, by the permission 
of the Association, a fourth report this year, upon the method 
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16 GENERAL MINUTES. 

and course of study in American schools. The subject is a 
very inviting one, at least to those of us who are interested in 
the schools and in the future of the Bar and the law, believing ' 
that those schools will exercise from year to year in the future, 
a constantly increasing influence upon the form and substance 
of our law. The chief reason that has prevented the Com- 
mittee from filing a report already partially prepared has been 
that one result of the discussions of the last two or three years 
has been the organization of the Section upon Legal Educa- 
tion, which held its first meeting yesterday afternoon. The 
Committee regard that as a most favorable symptom of the 
increasing interest felt in that important subject, and as a 
means for conference between the teachers and all who are 
interested in the subject, that the Association could hardly 
give in any other way. It might seem that if the Committee 
should now present a formal report upon the very subjects 
that will be most probably discussed there, and that have been 
already most excellently discussed in one paper read yesterday 
afternoon by Mr. Abbott, and in others to be presented yet, it 
might look as if they were disposed to forestall or at least in 
some way to influence those discussions. For that reason, the 
Committee, by a majority who are now present, have deter- 
mined to, present no report this year upon the subject, leaving 
the matter in the hands of the Section, and hoping that there 
will be a very free and full discussion of the subject there, and, 
of course, leaving it in the hands of their successors next year 
to take such action as they may think will properly complete 
the series of reports that have already been presented. I 
would say, in conclusion, that there is to be a meeting to-morrow 
afternoon of that Section, and we should be most happy to see 
any members of the Association who may care to be 
present. 

The President : 

The next committee is the Committee on Commercial 
Law. 
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Geo. A. Mercer, of Georgia : 

No special subject was referred to that Committee, and it 
has no general report to submit. 

The President : 

The Committee on International Law. 

The Secretary : 

The report of that Committee is in print, and has been 
distributed. 

Geo. H. Bates, of Delaware : 

This Committee made a report last year upon the only sub- 
ject which had been submitted to it for consideration, and it 
was considered at that time, owing to the lateness of the period 
in the session when the matter was reached, that it was expe- 
dient that the matter should be laid over until the present 
meeting. It was, therefore, re-committed simply for the pur- 
pose of enabling the Committee to make any further report 
that it might desire to submit. The Committee met at Balti- 
more, in October, and, after a good deal of consideration, the 
Committee consisting of the same members, with the exception 
of one new member who took the place of one who was absent 
from the country, and who had taken no part in the previous 
deliberations of the Committee, adhered to its previous recom- 
mendation, which was that no action was expedient on the 
subject which had been referred to it ; that is to say, the sub- 
ject of legislation by Congress with respect to giving jurisdic- 
tion to the Federal Courts of crimes committed by citizens of 
the United States against the persons or property of aliens. 
The Committee, therefore, at that meeting in October, con- 
cluded that it was not necessary to prepare any further report, 
but authorized the submission to a later meeting, or to the 
members of the Committee at a later period, of any suggestions 
which should come from members of the Association not in 
accord with the Committee, which might be made in response 
to a request made at Saratoga by the Committee at its last 



Digitized by 



Google 
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meeting there. There being no minority member of that 
Committee — 1 mean to say that the Committee being unanimous 
in its conclusions — it was thought that it was not only a matter 
of fairness but that it was desirable that there should be, in 
view of the shortness of our annual meetings, and the short 
time permitted for debate, an opportunity for the presentation 
of the views of gentlemen who did not agree with the Com- 
mittee in their conclusions that no legislation was desirable. 
Therefore a supplemental report was prepared, which consists 
mainly of the suggestions which were received by the Com- 
mittee from gentlemen who did not agree with the conclusions 
of the Committee and which the Committee desired in all fair- 
ness to have submitted to the members of the Association, 
through the ordinary medium of the printed report of the 
Committee. That is all that there is in the report except 
some suggestions with respect to the letters which are sub- 
mitted in the report. Now, whether it is the desire of the 
members of the Association present that the report should be 
read or not, I do not know. I am happy to say that it is not 
so long as the previous one. 

W. H. H. Russell, of Michigan : 

I move that the report of the Committee be adopted. 

C. C. Lancaster, of the District of Columbia : 

Before tliat report is adopted, I will say that I have 
only read it over casually this morning, but from a casual obser- 
vation it does occur to me that it coincides entirely with the 
adoption of the proposed legislation by Prof. Baldwin, to meet 
the mischief that is contemplated by the proposed considera- 
tion of the Committee. If the Committee are willing, and 
agree to adopt that proposed legislation as the sense of this 
Association, I will vote for the report ; if not, I will not do so. 
I think that the bill offered by Prof. Baldwin meets the mis- 
chief which we ought seriously to contemplate. There is no 
question in my own mind that the United States at the 
present has not sufficient power, has not sufficient legislation. 
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to protect itself against demands of foreign governments 
arising out of acts of violence against aliens in this country. 
I think this Association should imperatively consider that ques- 
tion, and should not dodge the issue. The presentation of the 
report last year gave rise to considerable discussion on that point, 
and the sense of the Association was that the Committee had 
not met the point, and the report was re-committed. Prof. 
Baldwin, as you will see, has prepared a bill which, m my 
humble judgment, meets the difficulty that the resolution 
which was offered sought to secure. Now, I am clearly of the 
opinion that that legislation ought to be approved of here by 
this Association. What is the object of the Committee making 
any report, or what was the object of the resolution ? It was 
simply to determine whether this government had power to 
protect itself in an emergency of the kind , which arose in 
Louisiana, and which has arisen in other parts of this country. 
When a foreign government makes a demand upon this 
nation for reparation, what has been the answer ? That the 
matter is left to the State tribunals to dispose of. The foreign 
government says, ''We have nothing to do with your State 
governments. We made our treaty with the United States 
Government, and we expect the United States Government to 
carry out its treaty.** Now, unless we have some law of that 
kind, unless the United States has some power of that kind, 
the whole matter is simply left to a remedy in the State courts, 
and, of course, the United States is powerless as a government 
to make satisfactory legal reparation to the foreign government. 
In other words, we simply have to say that "the matter 
is in the hands of the State government, and what will you take 
to settle the matter?** If the United States had the power to 
try a citizen in the Federal Court for acts of violence against 
foreigners, it might be determined that the foreigner was to 
blame, and consequently we would have no reparation to make ; 
but if we have no power of investigation as a government, 
what satisfactory answer can we make to a foreign government ? 
I take it, sir, that the question is an important one. This is x^ 
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national Association. The question pertains to the considera- 
tion of this body. I am fully convinced that we ought to 
adopt the recommendation made by Prof. Baldwin, in the bill 
which is embodied in this report, as the sense of this Associa.- 
tion. Therefore, in order to bring the matter up for decisive 
action, I move that the bill oifered by Prof. Baldwin be 
adopted as the sense of this Association. 

H. B. Hurd, of Illinois : 

I second that motion, and I desire to say that I received 
this report by mail and gave some attention to it, and, really, 
I was never more astonished in my life at any recommendation 
of a committee than I have been at this. The idea that this 
great government should be powerless to deal with such a 
matter! Let us suppose that one of the Commissioners at 
the World's Fair was assaulted because of some prejudice 
against him or against his nation. A crime is committed 
against his person. Shall it be said : ^' That is a local matter. 
This government cannot protect itself! The Commissioner is 
at the mercy of the locality where he has been abused !" 
Why, sir, it is humiliating in the extreme. It is wonderful to 
me that the government has not already made some legislation 
on that point. The government has the power. There is no 
question about that. 

It is only a question of machinery, as I understand it. 
It is well known that the government may possess power not 
exercised, and that no power can be exercised by any oflScer 
of the courts of the United States unless Congress provides 
who shall exercise that power. Congress must provide the 
machinery. I, therefore, most heartily support the motion to 
adopt the bill recommended by Prof. Baldwin, instead of adopt- 
ing this report. 

George H. Bates of Delaware : 

If there is to be a discussion of this matter, I submit that 
an end will be most speedily reached by proceeding in an 
orderly way. If this matter is to be brought before the Asso- 
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ciation for a general debate, it is certainly the right of the 
Committee to have presented, at the outset, the substance of 
its report, because the gentlemen who first arose stated in 
words that he had " casually " read the report, and then made 
a proposition that the Committee should accept as their con- 
clusion a proposal of legislation which the whole burden of 
the report was to show was not only inexpedient but unneces- 
sary and unconstitutional. If we are to have the discussion 
conducted at all on the subject, it certainly would be desirable 
that gentlemen who are going to discuss the subject should 
at least have the advantage and that we should exercise our 
right to have the matter presented before the Association in 
the ordinary way. We are entitled to have the report read, 
and to have its substance presented before the meeting in the 
usual way. My friend from the District of Columbia 
suggests that the Committee should accept the bill as'furnished 
to it by Prof. Baldwin ; but the whole burden of the report 
this year is to show that no legislation is necessary, and that, 
even if it was thought desirable, it is probably unconstitutional. 
There are only two members of the Committee here, Judge 
Follett, of Ohio, and myself, and if it is considered best that 
we should go into a general debate on this subject, then we 
would like to have the report brought before the body, because 
we do not want to have it discussed upon any such casual 
glances as our friend from the District of Columbia appears 
to have cast upon it. 

The President : 

The chair will state the condition of the question. By resolu- 
tion passed at the fourteenth annual meeting, a resolution was 
adopted that the Committee on International Law inquire 
whether any legislation by Congress was desirable to give the 
courts of the United States jurisdiction over criminal prose- 
cutions for acts of violence to the persons or property of aliens, 
committed by citizens of the United States. The committee, 
at the last meeting of the Association, reported this resolution : 
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" Resolved, That, in the opinion of this Association, it is unnec- 
essary and inexpedient that there should be any legislation by 
Congress to give to the Federal courts jurisdiction," etc., *' in 
any case in which such jurisdiction does not exist as to similar 
cases in which a citizen is the injured party." And at the 
last meeting a resolution was introduced and adopted referring 
this back to the committee for a new report. The committee 
have made their report, which has been presented to the Associa- 
tion just now, in which they conclude : " Our conclusion is that, 
after reviewing the whole matter and carefully considering all 
that has been said upon the subject, we simply reiterate the 
last report of the committee and recommend the passage of 
the. resolution with which it concluded." So that the propo- 
sition made that the report be adopted would result in the 
adoption of the resolution which the committee have reported. 
Now, the amendment of Mr. Lancaster is oflfered as a substi- 
tute for that resolution, that the bill referred to in that report 
be adopted as the sense of this Association. The question 
would, therefore, be upon the amendment first to the report. 
Of course, the report may be read if the chairman of the com- 
mittee desires it. 

William A. Meloy, of District of Columbia : 
• Mr. President, at the last meeting of the Association, we not 
only had that report in print and it was read and discussed, 
but it was duplicated very largely by the chairman of the 
committee in his remarks on the floor. So that there cannot 
be any member of this Association who is not fully informed 
as to the report and what it contains. I have, for my own 
part, not casually but rather carefully, read the report made 
by the committee this year, and as one of those — perhaps few 
in number — who do not agree in the conclusions at which the 
committee have so unanimously arrived, inasmuch as I believe 
that it is expedient and necessary and constitutional that such 
legislation, as was said by the mover of this resolution, should 
be made, I beg that the committee will present through their 
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chairman all its views at the outset of the debate, and that we 
may have here and now a full discussion of one of the most 
important subjects which can come before us for discussion. 
I, therefore, ask that the chairman of the committee proceed to 
present the full case on behalf of the committee. 

Henry Wise Garnett, of the District of Columbia : 

Mr. President, the gentleman may have been at Saratoga 
last summer and heard this report discussed. Unfortunately, 
I was. not there. I think, even if we had all been there, it 
would only be dealing in fairness to us all that after the lapse 
of a year we should go over this subject again, especially 
when it is a matter that is about to commit this Association one^ 
way or the other on a most important question on the subject of 
international law ; and in the face of the request of the Chair- 
man of this Committee I must say that I am surprised to hear 
any objection that the report should not be read. I think the 
Chairman of the Committee stands here asking only what is 
right, and I, therefore, ask, sir, that the report be read in full. 

The President : 

It is perfectly proper and is the right of the Committee 
that the report should be read in full. 

George H. Bates : 

I think the reading of the greater part of the report would 
simply amount to a statement of the views of the Committee 
upon the subject, and we should not desire to supplement it by 
any additional remarks at the outset of the debate. We have 
stated our views as concisely and logically as we know how, 
and I think the probability is that it might not be consecutive 
reading, but if I might be allowed to read the parts of the 
report — 

The President (interposing) : 

The Chair cannot dictate to the Chairman of the Committee 
the course he shall pursue. The question is open for discus- 
sion, and the floor has been yielded to the Chairman of the 
Committee for the purpose of reading the report. 
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George H. Bates : 

Then, sir, I will proceed with the reading of the report, 
and in certain portions I will state the effect of some pages, 
instead of reading them in full. The report commences by 
referring to the action of the President of the United States 
in bringing the matter to the attention of Congress in his 
annual message, and also to the bill then and now pending in 
the Senate of the United States. It then takes up an histori- 
cal review of the cases which have arisen, a part of which I 
will read: 

" Of course, the resolution now under consideration does not 
necessarily confine our attention to this bill or one exactly 
similar ; but it is undoubtedly serviceable to have before us the 
form of legislation upon the subject which has been proposed 
by a majority of the Senate committee, composed, as the 
committee is, of eminent lawyers/' 

It is worthy of remark just here that the New Orleans 
incident of March, 1891, was not the first of like character 
which has engaged the attention of the Federal government. 

Mr. Bates then continued, and read extracts from the report 
of his Committee in full, and opened the subject. 

A recess until the evening session was then taken. 



Evening Session. 

Thursday^ August 31^ 8 o* clock. 

The President : 

The Association will come to order. I wish to introduce 
to you a gentlemen whom we will all be delighted to hear — 
U. M. Rose, of Arkansas — who will deliver an address on " The 
Law of Trusts and Strikes." 

Mr. Rose then read his paper. 

{See Appendix,) 
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The General Council recommended the election of new 
members. 

{See list of New Members,) 

The matter pending at the close of the morning session 
being the report of the Committee on International Law, 
being in order, W. H. H. Russell said : 

To the members of the Association who were not at our 
last meeting, it is well to state that the subject was discussed 
at length and was laid over at the request of the gentleman 
from New Orleans because of the then pending question in 
that city of the Italian riots that had recently occurred. 
Since that report, the Committee have taken the pains to make 
a supplemental report. The Committee as then composed 
consisted of some very able men. One of them has a national 
reputation upon international law. Mr. Everett P. Wheeler, 
of New York, signed the report before, and he has signed this 
report. The distinguished ex-Judge of the Supreme Court 
of Ohio has also joined in this report. It is certainly a 
remarkable feature that, after the presentation of the report 
at our last session and this supplemental report, there should 
still be a disposition on the part of any member to commit 
this Association to a species of legislation which the great 
Webster in 1841, and William M. Evarts and Mr. Blaine 
and Mr. Bayard, in their respective capacities of Secretaries 
of State, found to be unnecessary. Now, I am in favor of the 
adoption of the report, and opposed to the substitute, for three 
reasons. I believe that when a deliberative body of men, such 
as this Association is supposed to be composed of, submits to 
an able committee a subject which they carefully and judi- 
ciously investigate and upon which they make a unanimous 
repii r feel like submitting to their judgment upon the 
que-tio I under consideration. Secondly, I am opposed to 
givinjr any alien, no matter from what section of the globe he 
may come, any greater privilege than is enjoyed by an Amer- 
ican citizen. Thirdly, I am opposed to extending to the 
Federal government in its judicial capacity any greater power 
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than it now possesses. And the proposed bill provides — and 
it is offered as a substitute to the report of this Committee 
which is signed by the entire Committee — 

" Section 1. If any act of violence shall be committed 
within any State or Territory of the United States against the 
person or property of any citizen or subject of a foreign gov- 
ernment between which and the United States there exists a 
treaty at the time, and such act is one which would constitute 
a crime or misdemeanor at common law, but is not an offence 
prohibited, or the punishment whereof is otherwise specially 
provided for by any statute of the United States ; and if the 
party committing said act is not arrested and held for trial within 
six months after its commission, under the laws of such State 
or territory ; then, should the minister or other accredited 
diplomatic representative of such foreign government complain 
to the Secretary of State of the United States that said act, 
or the omission to hold for trial the party committing the 
same, was an infraction of such treaty, the President of the 
United States may, if he be of opinion that there are grounds 
for such complaint, direct criminal proceedings to be instituted 
against such party in the proper courts of the United States, 
holden within said State or Territory.** 

Now, if the American Bar Association is to undertake to 
recommend legislation to the National Congress, which is an 
infraction upon the Constitution of the United States or an 
invasion, if you please, within the domain of the sovereign 
states of this republic, I take it that the object contemplated 
in the original constitution of this Association is at an end, 
because I believe — even further than the Chairman of the 
Committee — that any such legislation would be in violation of 
the original Federal compact and in violation of the spirit of the 
Constitution of the United States ; and it is an insult to the sov- 
ereign States of this republic and their executive and judicial 
departments to say that they are not competent, or that they are 
so unpatriotic that they will not punish a crime when committed 
within their territory against any person, no matter from what 
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part of the globe he may come. It does seem to me, sir, that 
when a committee make a unanimous report, after two years of 
deliberation, we ought to adopt the report of the committee. 
There is no member upon this floor who will stand up here and 
place his individual opinion against that of such men as Webster, 
Blaine, Bayard and Evarts. Those men found no occasion 
for any such legislation as is suggested by this proposed bill. 
One of the greatest and most profound of American lawyers, 
Mr. Charles 0' Conor, in 1841, quoted upon this very subject 
the highest opinion which Great Britain could publish, namely : 
" That the jurisprudence of the United States is the depart- 
ment of human knowledge to which our brothers in the United 
States of America have chiefly devoted themselves, and in 
which they have chiefly excelled." Mr. Bernard McCloskey, 
from New Orleans, wished me to say to the Association 
that he was cordially in favor of the adoption of the report of 
the Committee at our last session, but he then asked for delay 
while the case was pending in New Orleans ; and he now says 
that by the investigation they had there they have determined 
that there is no necessity for any such legislation. Now, in 
view of that, will this Association undertake to say to the Con- 
gress of the United Stiites that in its opinion there ought to 
be national legislation to give aliens greater protection than 
citizens of the United States possess? I can well understand 
why a member coming from the District of Columbia may wish 
to give greater Federal patronage than now exists in the 
United States, but I do submit that every member coming 
from a sovereign State should hesitate before he undertakes to 
say to Congress : Go one step further in centralization, and 
give the Federal Courts the right to say that an alien has 
greater rights than a citizen. I hope, sir, that the report of 
this Committee will be adopted. 

C. C. Lancaster, of the District of Columbia : 
In discussing this subject we should not be swayed by 
temporary enthusiasm. We should not be swayed by locality. 
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or by the idea of State's rights doctrine, or the idea of 
increasing federal power. It is a question higher and broader 
than any suggestion of that kind. It is a part of our duty that 
we are expected to perform. Now, what is the issue here 
to-night ? What is the question that we are to decide upon, 
if we are to make any decision at all ? It is simply 
the question whether this nation as a nation has the same 
power to make reparation for offenses committed against 
aliens as other foreign governments have. I say we have not 
that power, and all the discussion on this subject has shown 
that it has been acknowledged that we have no power, but the 
effort has been made to convince foreign governments that we 
have a State government in this great nation — that we hjive a 
dual form of government. Now, sir, when we make a treaty, 
is there anything said in it about a dual form of government? 
When we make a contract to protect the citizens of a foreign 
government, what is the effect of that? The effect of it is 
that the nation protects them ; not any particular State, but 
the United States government, protects a citizen in this 
country against aggression. When a citizen of a State 
commits violence upon an alien, is that an offense against the 
State ? Not at all ; it is an offense against this govern- 
ment. This government is the only power that has the 
privilege of protecting that alien. Now, what are we here 
to discuss to-night? We are talking about the States 
punishing the citizen, or the State taking care of him. 
The issue here is, whether the United States government has 
the power to say : We are to take our own citizen into the 
Federal Court, and we will try him under the laws of the United 
States — the power that made the treaty — and, if he is inno- 
cent, that ends the controversy and no damages are to be paid, 
but if he is guilty, we will make reparation. What was the 
proceeding in Louisiana? Mr. Blaine replied to the Italian 
government that the matter was in the hands of the State 
government, and the United States government was powerless, 
and he simply asked them how much they would take to settle 
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the case. We offered them a sum of money after a conference, 
and they accepted it. There we were placed in the humili- 
ating position of saying to a foreign government : '' We are 
powerless as a great nation under the forms of our laWs to 
protect an alien or one of your citizens residing in our country." 
Now, I take it that if we have nothing to say on this matter 
at all, we had better drop the whole question. Let us elimi- 
nate it from our proceedings, and say nothing about it. But 
do not let us say that this government does not need any legis- 
lation to enable it legally, sufiBciently and honorably to discharge 
its treaty obligations to foreign governments. As a matter of 
fact, we have given an alien the right to sue for civil damages ; 
but the question is not one as between a citizen and this gov- 
ernment ; it is a question between one nation and another. The 
Supreme Court of the United States decided the very point 
which is cited in this report, that where an offense was com- 
mitted against an ambassador of a foreign government, and 
the offender was convicted, and the question before the Supreme 
Court was whether it was one affecting the rights of an ambas- 
sador, the Supreme Court said it was not ; it was a question 
between this government and the citizen. Now, I contend 
that under this proceeding we would be derelict if we endeav- 
ored to shun the issue in saying that in the present condition 
of the Federal law there is no necessity of additional legislation, 
giving this government the power when demand is made upon 
it, to take the citizen and try him in our own court, and if he 
is innocent, all we have to do is to report that fact to the 
foreign government and thus reparation will be made. How 
can this Association say that the United States government 
has not the power ; that they are still willing to say that in 
a crisis like that which arose in Louisiana — a crisis that may 
arise at any time in this country — this government should not 
have the power, but it should be left to the State where race 
prejudice and popular enthusiasm carry the locality away and 
involve the nation in a critical condition, so that we are either 
forced to go into a war or we have got to put our hands into 
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our pocket and make a money reparation. Gentlemen, is this 
an honorable position for this government to take ? Are we 
to rest upon a question of that kind ? Rather, when a demand 
is made upon us, turn to the President and Secretary of State 
and say : " We will take the matter into our own hands, and 
see whether our citizen has been guilty of the oifense alleged 
against him." When we make a demand upon a foreign 
government, do they say to us : " The man is being tried at 
such and such a place.'* Not at all, but the government 
itself takes hold of the matter and they try the offender, and 
if he is guilty they make reparation. Now, suppose the matter 
is left to the State court, and the State court says, " We 
have left the matter to the County court." Why what an 
absurdity that would be. There is no reason why it could not 
be done. Are we going to submit to that ? Do you suppose 
an intelligent foreign government would submit to it? There- 
fore, in my opinion, we should make a grave mistake in adopt- 
ing this report. Now, I think that the act prepared by Prof. 
Baldwin meets the issue, and it certainly expresses the views 
of this Association that some legislation is necessary. We 
do not bind Congress to adopt this bill. We simply recom- 
mend it as proposed legislation to meet the mischief we are 
trying to remedy, and by doing that we simply call the 
attention of the world to the fact that we desire to put 
the American government on the same equality as to rights as 
any other government on the face of the earth. 

Charles Claflin Allen, of Missouri : 

The last speaker stated as the question before this Associa- 
tion primarily, the amendment offered by himself that the bill 
proposed by Judge Baldwin, of Connecticut, should be adopted 
as the sense of this meeting to be recommended to Congress 
for action. 1 understand that to be the question before the 
meeting first, it having been offered as an amendment to the 
motion to adopt the report of the Committee. I shall, therefore, 
endeavor to say what little I may be able to say with refer- 
ence more particularly to the bill itself. 
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That bill does not state any offence which would be punish- 
able in the courts of the United States, and if the question 
were raised upon an indictment upon demurrer or a motion to 
quash, or on a motion in arrest, the prisoner would have to be 
discharged. And my reasons for stating that are based upon 
several features of the bill as drawn. Without reading the entire 
bill, I will beg the indulgence of the gentlemen present while 
I refer to certain features of it. The provision is made that : 

"If any act of violence shall be committed against an alien 
who is a subject of a foreign government between which and 
the United States there exists a treaty at the time, and such 
act is one which would constitute a crime or misdemeanor at 
common law, but is not an offense prohibited or the punish- 
ment whereof is otherwise specially provided for by any of the 
United States, etc.'* 

That is the first condition. The point I would make upon 
that is that, first, there is no common law in the United States 
Courts. There is no crime known to the United States which 
is a crime at common law. It has been decided by the 
Supreme Court of the United States, from first Wheaton, in 
the case of United States v«. Gould, in the opinion rendered by 
Mr. Justice Johnson, down to as late as the 144 United 
States, in the case of United States vs, Eaton, that there is no 
common law affecting crimes against the United States Gov- 
ernment. Therefore, there is no basis upon which this act 
could stand, whatever. It may be said possibly, in reply, that 
the United States Supreme Court has recognized the common 
law for some purposes. For the purposes of procedure, yes. 
For the purposes of determining crime, never. I think I am 
safe in asserting that there is no case which holds that there 
is a common law of crime in the United States. 

The next condition that is imposed for the determination of 
this crime is : 

" If the party committing said act is not arrested and held 
for trial within six months after its commission under the laws 
of such State or Territory, etc." 
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The first condition, if he is not arrested, we may determine 
that he has committed a crime — 

^^ Then, should the minister or other accredited diplomatic 
representative of such foreign governpaent complain to the 
Secretary of State of the United States that the act. or the 
omission to hold for trial the party committing the same, was 
an infraction of such treaty, etc.'* 

That is the third condition ; then follows : 

" The President of the United States may, if he be of 
opinion that there are grounds for such complaint, direct 
criminal proceeding to be instituted against such party in the 
proper courts of the United States holden within such State 
or Territory." 

Is it not, therefore, plain upon the face of this bill that 
before a man has committed a crime it must be determined that 
the act was a crime within the common law, and we have none. 
It must then be a condition precedent that the State author- 
ities shall not arrest the man. Condition No. 3 : That the 
Minister shall complain. Condition No. 4 : That the Presi- 
dent shall reflect upon the matter, and then shall proceed to 
direct the Attorney- General, or some other officer of the law 
department of the government, to bring a proceeding. And 
then for the first time the accused has committed a crime. 

I submit, sir, that that cannot possibly come within that 
rule of law recognized so often by the United States Courts as 
well as by other courts, that the crime must be certain, that 
the act when committed must be known to the accused to be a 
crime, and that it shall be a crime at the moment of its com- 
mission, and it depends upon no condition and no contin- 
gencies and no determination by any other man than the man 
accused, whose intent is essential to the crime. 

But Section 2 proceeds: 

'^ In any proceedings so instituted by direction of the Pres- 
ident, the act committed by the party accused shall subject 
him to the same punishment as that prescribed by the laws in 
force at the time of the commission of such act, of such State 
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or Territory for such acts ; and if said laws prescribe no pun- 
ishment therefor, then said act shall be punishable in, said 
proceedings as at common law." 

At common law. What common law ? What punishment ? 
Is he to be hanged if he steals the sheep of an Italian ? Is 
he to be drawn and quartered ? Is it the common law of the 
Anglo-Saxon in the time of Alfred? Is it the common law 
in the time of Henry VIII, or Elizabeth, or Victoria? What 
punishment is to be inflicted upon him? Where is the com- 
mon law, and what is to determine the punishment? I submit 
with all deference to the learned gentleman who drew this bill 
that this cannot be an oiFense which is so punished as to give 
the courts cognizance of the act as a crime. In other words, 
we should be met, I take it, by no other argument than that 
there were cruel and unusual punishments which would be 
inflicted, because the common law is now recognized to have 
inflicted many such punishments. 

The bill proceeds : 

"And no subsequent repeal of any such State or Territorial 
law shall aff'ect any prosecution for such offense in any Court 
of the United States. 

" Sec. 3. The institution of such proceedings in a proper 
court of the United States shall operate as a bar to any future 
proceedings of a criminal nature against the defendant therein 
in any State or Territorial court." 

Not a conviction, but the institution of these proceedings 
which the President has decided to institute after reflection. 
In other words, the man who kills his neighbor, a native of the 
State in which he lives, is prosecuted in the State courts, and, 
if found guilty, is hung. The man who kills a poor unfortu- 
nate Chinaman (only I believe Chinamen no longer have any 
rights, and so I will select a different illustration) — the man 
who kills an Englishman need only see to it that by proper 
methods the prosecution is instituted in the Federal courts and 
he is free on both sides, especially if my interpretation be cor- 
rect and this act does not state an offense, but he is at least 
3 
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free from prosecution in the State courts, and here is taken 
away from the State courts that right that is dear to every 
man who loves his State — the right to determine those things 
which affect the domestic welfare, the right to pass upon the 
offenses committed in the home. I take it that if an indict- 
ment were brought upon this bill it would be necessary^ because 
it would be jurisdictional, to set forth all of these conditions : 
The condition that the man had not been arrested by the State 
authorities ; the condition that the Minister had complained, 
and the condition that the President had instituted the pro- 
ceedings after due deliberation. 

For those reasons, sir, I cannot but raise my voice in pro- 
test against the adoption of this bill to be recommended by this 
Association. I do not wish to take up the time of this Asso- 
ciation further, but I would be glad if time permitted to 
endeavor to state some of my reasons for believing that all this 
proposed legislation is erroneous from a constitutional basis and 
inexpedient in policy. I believe, sir, that the answer to the 
last speaker is to be found in the language itself of the treaty 
which was made with the Italian government, and which was 
stated by the learned Committee, to be simple, and constituting 
one of the best treaties ever made: 

*' The citizens of each of the high contracting parties shall 
receive in the States and Territories of the other the most 
constant protection and security for their persons and property, 
and shall enjoy in this respect the same rights and privileges 
as are or shall be granted to the natives." 

I cannot help thinking that whether the specious argument 
be made that this offense is to be tried under the laws of the 
State by merely transferring jurisdiction to the United States 
courts, or whether it is to be tried under the laws of the 
United States by constituting an offense against the United 
States — and I apprehend it must be one or the other — it 
is enough to say that the individual who happens to be an 
Italian is entitled to no more consideration than a citizen, and 
we as a nation (and I put it upon that broad ground) owe no 
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greater consideration in establishing our criminal jurisprudence 
to the alien than to the citizen, and if he stands upon an equal 
plane he can ask no more, and his government can ask no more, 
and the United States government should grant no more. 

Simeon E. Baldwin, of Connecticut : 

Quite unexpectedly to me, the bill of which I prepared a 
draft for the consideration of the Committee has been made 
the subject of the amendment which is now before the meeting, 
and perhaps I ought injustice to myself explain what I sup- 
pose to be its meaning and effect and justification. It assumes 
that a treaty exists between the United States and some foreign 
power, and that an act has been committed which is an infrac- 
tion of that treaty. It then proceeds upon the ground that 
an act which is an infraction of a treaty duly made by the 
United States with a foreign power may present in the 
language of the Constitution a case in law or equity arising 
under a treaty of the United States, and if it does, then by 
the third article of the Constitution the judicial power of the 
United States extends to that case, for it extends to all cases 
in law and equity arising under this constitution, the laws of 
the United States, and treaties made or which shall be made 
under their authority. 

Let us suppose, then, that a treaty has been made under 
which the subject of the other treaty power claimed that their 
rights have been infringed by acts of violence committed upon 
them within the bounds of the United States. If such an 
act of violence against the person or property of a subject of 
a treaty power has been thus committed, and if this act is 
such as at common law would have constituted a crime or a 
misdemeanor, as the common law understood those terms, and 
is not provided for by any other statute of the United States, 
then in the first place there is six months* delay before any 
step can be taken by the Federal power for the prosecution of 
the offender in the courts of the State or Territory having 
jurisdiction over him. At the end of that time, should the 
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omission on the part of that State to arrest the offender, or to 
hold him for trial if arrested, become the subject of diplomatic 
complaint, it is discretionary with the President of the United 
States to direct a prosecution to be commenced against him in 
the proper court of the United States, held within the State 
or Territory in question, and, upon the bringing of such pros- 
ecution, the man being arrested and brought before the Federal 
Court, the act declares that he shall be subjected to the same 
punishment for this violation of the treaty as that prescribed 
by the laws of the State where the act was committed, if duch 
a law exists ; and if not made by those laws then the punish- 
ment is at common law. 

Now, I understand the gentleman from Missouri to say that 
the United States has no common law. Of course not. But 
this statute does not refer to a common law which is peculiar 
to the United States. It does not import that crimes at 
common law are indictable in the courts of the United States. 
The case of Mason and Goodwin settles that. But the term 
" common law " is well understood and often used in the juris- 
prudence of the United States, and in statutes of Congress. 
The common law is the common law of England, as adopted 
in this country generally. It is the common law that regu- 
lates the meaning of such constitutional expressions as the 
right of trial by jury, excessive punishment, excessive bail, 
etc. There is a common law, a well understood term in our 
profession. Therefore, I think the term used here is subject to 
no fair exception. If, then, there is a common law crime 
committed which is also an infraction of the treaty in the 
opinion both of the foreign government and the head of our 
own government, what impropriety is there in having that act, 
if not made the subject of a State proscution, made the subject 
of a Federal prosecution ? 

It is submitted by the gentleman from Missouri that it 
becomes a crime only when prosecuted. I contend that the 
fair construction of the proposed bill is that it is a crime when 
committed — a crime at common law when committed — but 
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does not become punishable by the courts of the United States 
until proceedings are instituted after a certain lapse of time and 
after complaint of a foreign government and direction given 
by the President of the United States. Those proceedings 
look to the prosecution for the act, not to the character of the 
act itself. 

It is also suggested by the same gentleman that the institu- 
tion of such proceedings ought not to be a bar to any future 
proceedings for the act in the States courts. But if that 
provision were not in the bill, it is obvious that after the pro- 
ceedings had been instituted in the Federal Court, say, for 
murder, a complaint for manslaughter might be filed in the 
State court and proceed to final judgment, and a fine of one 
dollar imposed, and that then made the punishment for the 
crime. The design of the bill, therefore, is that if a contin- 
gency arise making it proper to refer the case to the Federal 
Court, it shall be subject to that court finally and forever. 

A word only as to the necessity of such a measure. It is 
true that the Secretaries of State of the United States on 
many occasions, in making the best argument they could for 
our government in response to the demands of foreign powers, 
have taken the position that the punishment of crime was a 
matter ordinarily for our States, and that the United States 
could not be held responsible for their omission of duty. But 
we must remember that those are the arguments of counsel 
in behalf of a client, so to speak ; not the declarations of a 
judge deciding a cause in which he has no personal interest. 
We must remember that on the recent occasion of the Italian 
incident a very different tone was assumed — so different that 
the Chairman of the very able Committee said to-day that it 
was a departure from the former traditional policy of the 
government to take the attitude then taken by Mr. Blaine. 
But, sir, it was taken not without cause. We all know that a 
year or so ago there was grave danger of a rupture between 
the Italian government and our own upon that point, and if 
the United States are given power to make treaties with 
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foreign governments, to contract obligations, I say there is 
nationality enough due the United States to justify them in 
passing any law that may be necessary to maintain in their 
courts the inviolability of their treaty. It is not a question of 
whether such a law now exists. I think the fallacy which 
underlies the argument of the Chairman of the Committee 
this morning was that he was discussing the question as to 
whether the law now existed which covered this case, and he 
says there is no law ; but, sir, the real question before us is 
whether there should be a law passed by the United States 
sufficient to uphold the dignity of the nation, and on that 
point, and on that point only, in the first instance, is our judg- 
ment to be rendered to-night. Then comes the question 
whether the bill suggested by the amendment is or is not a 
proper bill to carry into effect the measure of relief which 
may be designated. 

W. H. H. Russell, of Michigan : 

I wish to ask the gentleman whether or not that is one of the 
well-recognized rights reserved to the States under the Federal 
Constitution — the right to prosecute these men for offenses, if 
any. 

Simeon E. Baldwin : 

As to it being a right specially reserved, I should not con- 
sider it as coming within that category ; but whether it should 
be reserved without special words or not, this bill gives the State 
six months within which to prosecute. It gives it more, 
unless the foreign government become impatient. The State 
ought to have every chance to do justice for a wrong com- 
mitted within its borders. It is only where it fails that the 
Federal government can be appealed to. But where it does 
fail, then I say that the United States government is strong 
enough to assert its rights and to pass laws to make its rights 
effective. 

John J. Hall, of Ohio : 

One question, Mr. President, suggests itself to my mind, 
and that is this : Are we willing to recommend to the Con- 
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gress of the United States to pass a law that the President of 
the United States shall, by his arbitrary will, say whether any 
citizen of the United States shall be prosecuted for crime ? 
Is not that conferring upon the President power that belongs to 
but one ruler and he the most arbitrary ruler upon this earth 
— the Czar of Russia? We say that the President shall 
decide whether a man is to be hung or not. Why, it is 
absurd, and I will not take up time to discuss it in detail ; but 
1 remember hearing our venerable brother, David Dudley 
Field, speaking of the common law, say that within the last 
one hundred years, under the common law of England, a boy 
not six years of age had been hanged for stealing an axe. If 
we steal the axe of a Chinaman, or the axe of an Italian, are 
you going to hang us? Why, sir, with all my respect for 
Grover Cleveland, I wouldn't permit him to decide a question 
like that. I wouldn't trust that power to George Washington, 
or to any mortal who ever trod the earth. Let us have our 
institutions unhampered, and if they are to be hampered in 
this way, let it not come from the American Bar Association. 

Edward Otis Hinkley, of Maryland : 

I have not prepared myself to speak as I would wish on this 
subject, but possibly two or three suggestions might lead to 
clearing up some of the doubts or difficulties. If a man comes 
into this country and becomes a citizen of the United States, 
he does so by swearing allegiance to the United States. Its 
laws of naturalization are laws of the United States. If an 
Englishman comes here and resides here, he is not a citizen 
of the United States, but he is a subject of Great Britain 
until he renounces his allegiance to the Queen and becomes a 
citizen of this political State ; but he does not become a citizen 
of any particular State. The law of naturalization is a 
national one. Now, let us consider what the status of the 
British subject is who comes into this country. He is an alien 
resident by permission of the government of the United 
States, or, to put him on the best footing possible, a guest of 
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the country. We owe him, according to all rules of comity, 
every courtesy and kindness that we can show him, and a little 
more than we owe to ourselves according to the common rule 
of treating guests. But, suppose we come down to the simple 
rule of law, in whose protection is he ? I say he is in the 
protection of the government of the United States, and 
it is in vain to attempt to give any question of the 
status of that man in reference to any State. When 
we find in this country, between the citizens of differ- 
ent States, a right to appeal to the power of the gen- 
eral government, we have got a little of internal international 
law in this, that the citizens of one State cannot trust another 
State to do justice in all cases. Now, if, as between citizens of 
different States, this internal international law prevails, and 
the government of the United States has jurisdiction of 
cases between citizens of diff'erent States, why shouldn't it 
have jurisdiction as between the subject of a foreign country 
and this country and anything that may happen to him in this 
country ? It is given clearly as to a suit between an alien 
and a citizen of this country in a civil court. Now, there 
are two ways of looking at everything. One is to look at 
the law itself, and the other is to see the reason behind 
it ; and even if the law is not clear, it is understood by 
the reason behind it. In other words, we see that there is a 
certain propriety in these things — for example, this jurisdic- 
tion of the United States government as between citizens of 
different States for the purpose of preserving justice. An 
alien has his rights to go into the courts of the United States 
in a civil case. Now, let us come to the criminal court. You 
take a case short of death, an alien, a subject of Great Britian, 
is injured, for example, in the State of Louisiana. That alien 
chooses to prosecute criminally the man that has injured him. 
Now, although technically it is a suit between the people of 
the State, and the indictment is ''against the peace, dignity 
and government " of the particular State, and the State in a 
criminal case is the plaintiff", and it is the whole of the people 
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punishing a bad man — yet back of all that comes this clear 
view : A man is hurt unlawfully, and he comes and says, ** I 
want my assailant punished." There is necessarily some right 
in the man who is hurt to have justice done him. His motive 
may be revenge, if you please, which is not a principle recog- 
nized in law ; but he has a right to see justice done him. So 
he goes to the court in the State of Louisiana, and wants his 
assailant punished. He says : " I am an alien, and I want 
the United States Court to protect me. I came here, treaty 
or no treaty. I claim that protection upon international law " 
— and international law is based upon the principles of uni- 
versal justice ; it has its foundation far beyond and irrespective 
of any treaty. We are bound to see that aliens who are per- 
mitted to enter our territory are protected against any unlaw- 
ful thing either as to their persons or property. Now comes 
this British subject and says : *' You have taken my money ; 
you have beaten me.'* " Oh, then, Louisiana alone has the right 
to redress your injuries." ** How can that be ? " '* You may 
sue for your money in the United States Court, the stronger 
and greater power of protection, but you must go to the State 
court if you have been beaten in that State." What 
an absurd reduction of this thing to State riijhts. It has 
nothing to do with State rights. If a civil war and the result 
of it meant any thing, it was to preserve the integrity of this 
Union, and we must submit to the consequences of that war. 
It is a decision by wager of battle that must be respected for 
a long time yet, and unless we have another rebellion which 
turns out to be a successful one, and then assumes the milder 
name of revolution, we are bound by one government so far as 
all the rest of mankind are concerned, no matter how we 
divide our States, as for example, Virginia into two pieces. 
But what have foreign nations to do with our sub-divisions ? 
It is for this country, called the United States of America, to 
do justice. I say the obligation is too strong to escape from 
the liability, for every foreign nation will come and say, 
'' Here, you are responsible." See what it leads to. The 
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President of the United States politely requests the Governor 
of Louisiana that he will see to it that this Englishman, who 
has been beaten in Louisiana, has his redress, and then informs 
Great Britain that he has done so. '' Well,'* says the Queen, 
" I shall call your government of the United States to account 
for having allowed one of my subjects to be beaten when you 
permitted him to stay in your country. You owe him pro- 
tection. You owe it to me that you shall be answerable for your 
conduct towards one of my people." How can we escape? 
There is no answer to such a question as that. But that is 
not all. The people of the State itself ought to be liable. 
The United States offers $100,000 for killing 100 men 
in the State of Louisiana, and the United States says, " If you 
will take that sum we will give it to you and call it satisfac- 
tory.*' Now, is the United States to lose $100,000 by reason 
of the bad conduct of the State of Louisiana? I should say, 
as in certain days of old King Alfred, that the State must pay 
for it. King Alfred made the territory in which stolen goods 
were found pay for the theft. Italy found that to be a good 
way to do for the purpose of putting a stop to brigandage. 

Now, it comes directly to this : Has our dual government 
anything to do with the question of the justice that a foreign 
government may demand from this government? I say it has 
nothing to do with it, and you might as well say that we have 
a triple form of government, and say : " You must go to 
the particular county in which the offense was committed and 
have the offender tried there in the county court.'* I speak 
not of the particular form of the act drawn by Prof. Baldwin, 
but I speak of the question of the jurisdiction of the United 
States government to redress an injury to a foreigner who is 
permitted to remain in this country — an alien resident, of a 
government with whom we are at peace. I say this govern- 
ment is responsible for any unlawful thing done to such a man, 
and if they won't take the responsibility of letting him come 
in and protecting him, then they had better keep him out. If 
a man comes into your private house, you are bound to treat 
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him with kindness ; but if you cannot protect him from assault 
at the hands of your servants, you had better tell him to leave 
it at once. 

John T. Mason, R., of Maryland : 

Suppose you and your alien Englishmen were walking down 
the causeway in Baltimore, and a foot-pad knocked you both 
down, where would that foot-pad be punished — in the State 
court or in the Federal Court ? 

Edward 0. Hinkley : 

There would be two offenses. 

John T. Mason, R. : 

Then would you try the foot-pad twice for the same offense ? 

Edward 0. Hinkley : 

To strike me would be a crime against the State of Mary- 
land. To strike a foreigner, when the question might lead to 
war, would be a crime against the peace and dignity of the 
government of the United States. The very form of the 
words, to my mind, shows that there must be a power to keep 
the peace and protect an alien subject of a government at 
peace with this country, who has come under the protection 
of the country by its permission to reside or remain for a cer- 
tain time, or as the government may determine. The question 
in what locality the offense happens to occur, makes no differ- 
ence, according to my view. The thing may lead to war 
between the United States and Great Britain, and war would 
come, I am sure, if any extraordinary case should occur and 
redress were not made. Take the case of the State of Mary- 
land undertaking to beat 100 men because they were English- 
men ; would not the United States government be responsible ? 
I say they would, otherwise we had better break up our form 
of government, and let the State stand the brunt of a battle 
with the British kingdom alone. It is war that is the ultimate 
resort of nations, and it is peace that is to be preserved by 
holding the people in one country to their duty under the law. 
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That is the view that it strikes me is the one that we must 
come to somehow or other, and, as the gentleman from the 
District of Columbia said, it is a humiliating spectacle that we 
should have to pay $100,000 for a misdemeanor committed by 
the people of a particular State. We should take those men 
that have committed a crime and punish them according to 
law by the strong power of the government of the United 
States. They are citizens of the United States for the pur- 
pose of being punished, and they are citizens of the State of 
Maryland for the purpose of being punished. That is my 
answer to the gentleman who questioned me as to where the crime 
would be punished in case an Englishman and myself were 
knocked down by a foot- pad in Baltimore. There are two 
crimes committed, and although Maryland might choose to 
take up the question and punish the man for committing crime 
within its borders, yet, so far as the question of the foreigner 
is concerned, we ought to stand ready to be responsible for 
everything that is done within our borders in respect to 
foreigners, and it seems to me very clear that the whole 
thing is embraced within the power of Congress. 

I want to ask pardon for the crude way in which I have 
presented my views, but, having heard with care what was said 
at the last meeting of the Association, I cannot see how it is 
possible for the United States to escape the responsibility of 
punishing by the government of the United States, if possible. 
As to what was said about the President doing it, I think it is 
not best to do it in that way. But the question still comes 
back, whether we can return such an answer to a foreign 
government. I may be accused of great arrogance and pre- 
sumption, yet I say that although various Secretaries of State 
have evaded the question, they ought to have given a strong 
and clear answer that under our form of government we are 
unable to do justice which we would desire to do, but we hope 
some day to be able to remedy these defects in our present 
form of government — I say that an answer something like 
that would have been more candid and correct, instead of 
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attempting to avoid the responsibility. If a wrong has been 
committed, let us be ready to right it. Nothing is more 
honorable than to seek to make amends for wrong, and this is 
as true of nations as it is of individuals. 

John W. Gary, of Illinois : 

The necessity for this law, or for some action on the part of 
the government, is for the protection of the government itself. 
Not that you would give the alien any rights additional to 
what you would give the citizen, but it is necessary in order that 
the government may protect itself; that it may investigate 
and properly settle demands that are made; that it should 
have the power to bring to punishment any one that has 
injured or committed a crime against a citizen of a foreign 
government. It is this government, as was said by the last 
speaker, that is responsible, and if the State should see fit to 
prosecute the crime, why, that answers very well. And as 
the honorable Secretaries of State who have been quoted here 
have said : " Why, ye?, the States are taking up this matter 
and prosecuting it in proper form ; they are doing all that is 
required." But, now, supposing that the States do not do it, 
then it seems to me that there is a reason that the government 
itself, without any regard to the alien, without giving him any 
additional right whatever, should have the power to prosecute 
that crime in order that it may properly answer the foreign 
government whose citizen he is. 

One word about what my friend said, who remarks that he 
would not trust any one man in this land to say whether or 
nor there should be a prosecution. Now, this law, as drawn, is 
to leave the matter as it is, if the States are willing to prose- 
cute such crimes ; but in case they do not, then he would 
provide that the President should investigate and see whether 
there is a necessity for the prosecution. He objects that he 
would not allow the President to say that a prosecution should 
be undertaken. I would like to ask him whether in his State 
of Ohio they have abolished grand jurors ? 
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John J. Hall, of Ohio: 

No, sir. Sixteen grand jurors have to act to bring in a 
bill of indictment. 

John W. Gary : 

In some States they have done away with the grand jury 
system entirely. In this State of Wisconsin they have done 
away with the grand jury, and they leave it to the prosecuting 
attorney to determine whether a man accused of crime shall 
. be prosecuted or not. It is a very bad departure, I think. 
Now, if we are not going, to adopt the doctrine in its whole 
force, that in all cases the United States should have the privi- 
lege to prosecute where there is an alien, I think it very 
appropriate that the power should be given to the government 
so that they may do it in case of necessity. I well recollect 
the prosecution of McLeod, and the feelings that then shook 
the entire country. I recollect then when the State of New 
York saw fit to prosecute McLeod for murder, and the British 
government avowed his act as their act for which they were 
responsible, and this government directed its Attorney-General 
to appear in that court, as he did, and by habeas corpus 
attempted to have the case removed so that the government 
could deal with it in answer to the British government, and 
the court denied the right. And I recollect, too, that the 
trial went on with the United States District Attorney there 
defending the criminal, and I believe General Scott was also 
there as the representative of the military power of the United 
States, saying to the State of New York : Y'^ou cannot proceed 
to punish this man, although we allow you to go on with your 
trial. It was the government of the United States that was 
there, because war would have resulted had they attempted to 
enforce a conviction of murder against him. The jury acted 
more wisely, I think, than the court, and acquitted the 
prisoner, and thus we escaped the danger of war with Great 
Britain. And I believe, and I have believed from that time, 
that there should be legislation in the United States that . 
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would authorize the general government, whenever an occur- 
rence arises that brings us in conflict with another nation, 
where it is necessary for us to avoid war, to take charge of the 
case and conduct it in the way that may seem proper. 

Charles Borcherling, of New Jersey : 

We have been told that during the last century seven cases 
of this nature have occurred, and we have the opinions of 
Dsiniel Webster, William M. Evarts, James G. Blaine and 
others, disposing of those cases. It is a little singular to me 
that if these jurists and statesmen saw the difiiculty under which 
they labored, they have never suggested to Congress any mode 
of relief. This Association is now asked to submit an act for 
Congress to enact. I, personally, am in favor of this report 
as it is, but here is an amendment to justice. You have all 
heard what the gentleman stated in regard to this matter. It 
strikes me that an alien coming to this country, if he is in the 
employ of a foreign government and passing through here, 
may be protected. That is well enough. But I fail to under- 
stand that an alien who comes to this country and settles down 
according to his choice in any State and transacts business 
shall have a preference over a native-born citizen, or any 
citizen of this country. But I am told that while an alien is 
in this country, he may stay as long as he pleases, and if any- 
thing happens to him that is unpleasant or disagreeable, he 
may go into the United States courts. Well, our citizens 
cannot do that ; but if this act is to be submitted, it seems to 
me that in order to stop much of the argument upon this 
question as to the efficiency of this act, considering that a 
penal statute should be and is strictly construed, I will suggest 
that the words "at common law," in the sixth line of the 
first section, be erased, and in place thereof let words be 
interlined so that it shall read " and such act is one which 
shall constitute a crime or misdemeanor under the laws of the 
State in which such crime was committed." While I consider 
this act even with that amendment very vulnerable, neverthe- 
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less it avoids the question as to what may be considered '^ the 
common law." From all the arguments that have been sub- 
mitted here, I draw the conclusion that the government of 
the State of Louisiana has failed in its duty. • Now, this act 
suggests that if a State neglects to prosecute an offender, 
then the United States authorities may proceed ; that is, the 
President may instruct the proper authorities to prosecute a 
person who has committed an offence which is a crime in the 
State in which it is committed. 

On motion of Henry Wise Garnett, the further discussion of 
this subject was deferred until to-morrow. 

Adjourned to Friday, September 1, at 10 o'clock. 



THIRD DAY. 

Friday^ September i, 1893, 

The President : 

Gentlemen, the meeting will come to order. 

Alfred L. Gary, of Wisconsin : 

Mr. President, if it is the order at this time, I would like to 
present the following resolution : 

" Resolved^ That it is the sense of this Association that a 
law library, consisting at least of the reports of the Supreme, 
Circuit and District Courts, and Circuit Courts of Appeal of 
the United States, and the reports and statutes of the several 
States in each judicial circuit, be established in each circuit at 
the places where the Circuit Court of Appeals for such circuit 
is held, for the convenience and use of such court, and that 
we respectfully and earnestly ask Congress to take the neces- 
sary action to establish such libraries at the public expense." 

I will simply say in support of this resolution that the 
thought was suggested to me by Judge Jenkins, the United 
States Circuit Judge for the Seventh Judicial Circuit, who 
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expressed to me the hope that this Association would take 
action to bring the matter to the attention of Congress. 
The resolution was adopted. 

Henry C. Semple, of Alabama : 

I would be very glad, Mr. President, to have the indulgence 
of the Association for the purpose of oflFering the following 
resolution : 

'' Whereas, It is contended by the advocates of the aboli- 
tion of capital punishment that experience has shown that its 
abolition has been attended by excellent results in those 
Nations and States where it has been abolished, and that the 
constant reduction of the number of crimes punished capitally 
has in all cases been most advantageous to the peace and good 
order of society, both in the diminution of the number of such 
crimes and the certainty of their punishment ; therefore, 

'• Mesolvedy That this subject be referred to the Committee 
on Jurisprudence for examination and report." 

I do not wish to make any extended remarks. If the Asso- 
ciation will indulge me for three minutes, I will state that I am 
informed by General M. N. Curtis, of New York State, who 
has a hobby upon this subject, that there are eight of the States 
which have already abolished capital punishment with most 
excellent results. Of course, we all know that the list of 
crimes punished capitally has been greatly reduced in different 
States of the Union, but unfortunately our criminal code of 
the United States is really the baldest in the world as it now 
stands, and it may well be considered by our Committee on 
Jurisprudence. There is no approval of this by our action, 
but it is a mere question of consideration, and I ask that it be 
considered by our Association by being referred to the Com- 
mittee on Jurisprudence. 

The resolution was adopted. 

E. B. Sherman, of Illinois : 

Mr. President, I offer the following resolution : 
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'^ Reaolvedj That the Committee on Jurisprudence and Law 
Reform be directed to consider and report at the next Annual 
Meeting of this Association what legislation, if any, is desira- 
ble and feasible touching the limitation of the power of trans- 
mitting property by devise or gift, and the imposition of a 
graduated tax upon inheritances for educational and kindred 
purposes, and to lighten the burdens of taxation upon the 
poorer classes." 

I move the reference of this resolution to the Committee on 
Jurisprudence and Law Reform. 

The resolution was adopted and so referred. 

Cortlandt Parker: 

Mr. President, I desire to move the following resolutions : 
" Mesolvedy that the last paragraph of Article III of the 
Constitution (which paragraph was added on April 22, 1890), 
be and the same is hereby repealed,*' also so much of By-Law 
12 as relates to the same subject. 

The President : 

The Chair suggests that the discussion upon this question 
be suspended for the present in order that necessary business 
be dispatched. The General Council have something to 
submit. 

The General Council recommended the election of new 
members. 

{See List of Neiv ilernhers). 

The President : 

There is one report which it is important should come in just 
at this moment — the report from the General Council on the 
nomination of officers for the ensuing year. 

The General Council, through its Chairman, Leonard A. 
Jones, of Massachusetts, recommended the election of the fol- 
lowing officers for the ensuing year : 

For President : Thomas M. Cooley, of Michigan. 

For Secretary : John Hinkley, of Baltimore, Maryland. 
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For Treasurer : Francis Rawle, of Philadelphia, Pennsyl- 
vania. 

For Members of the Executive Committee : George A. 
Mercer, of Georgia; Alfred Hemenway, of Massachusetts; 
Bradley G. Schley, of Wisconsin. 

Also the following Vice-Presidents and members of Local 
Councils: 

(See List of Officers), 

There being no objections made, the question was then put 
separately on the nominations for President, Secretary and 
Treasurer, and together on the nominations for members of 
the Executive Committee, and together on all the Vice-Presi- 
dents and Local Councils, and the officers recommended were 
unanimously elected. 

E. B. Sherman, of Illinois : 

In the matter pending last night, on the report of the Com- 
mittee on Inter, ational Law, I desire to offer the following 
amendment : 

" Resolved, That the report of the Committee be received 
and the Committee discharged from further consideration of 
the subject referred to them. 

^^ Resolved, That, in the opinion of this Association, the 
Congress of the United States has, and should exercise, the 
power of providing for the punishment in the courts of the 
United States of acts of a criminal nature against the person 
or property of aliens committed in the United States in viola- 
tion of treaties entered into by the United States, in cases 
where proceedings for the punishment of such offenses are 
not had within a reasonable time in the courts of the State 
or Territory wherein the acts were committed." 

This nation is put in this peculiar position. It has made 
solemn treaties which are the highest and most binding con- 
tracts into which nations can enter. Upon the violation of 
those treaties it has been, and it will still be compelled to say : 
" True, we have made a contract to protect your citizens, but^ 
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we are impotent to fulfill our contract, and therefore we will 
pay you damages." That is a humiliating position for 
this nation to assume. Some way should be devised by which 
this government should not be put in that embarrassing 
position. I ask my brother Lancaster if he will be willing to 
accept this in place of his motion. If not, I offer it as a 
further amendment. 

Lyman D. Brewster, of Connecticut: 

Before the debate on this matter proceeds, Mr. President, 
may I be allowed to present the report of the Committee on 
Uniform State Laws, as some of the members of the Com- 
mittee desire to attend to other matters, and would like this 
report disposed of now. 

The President: 

I will recognize the gentleman from Connecticut for the 
purpose of submitting that report now. 

{See Report of Committee on Uniform State Laws). 

On motion, the report was received and adopted, and the 
committee continued. 

Edwin Burritt Smith, of Illinois : 

In connection with this matter, I beg to offer the following 
resolution : 

" Mesolvedy That the members of the Committee on Uniform 
State Laws, and the Vice-President and members of the Local 
Council of each of the States which have not yet appointed 
commissions for the promotion of uniformity of legislation in 
the United States, be charged with the duty of endeavoring 
to secure legislation in aid of the establishment of commissions 
similar to those now existing in nineteen of the States ; and 
these oflScers in all of the States are urged to promote the 
enactment of measures recommended from time to time by the 
conference of commissions so created.** 

I move the adoption of this resolution. 
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Charles Claflin Allen, of Missouri : 
I second the adoption of the resolution. 
The resolution was adopted. 

Discussion on the report of the Committee on International 
Law was then resumed. 

Henry Wise Garnett, of the District of Columbia : 

The debate upon the resolutions offered by the committee 
has developed one thing, whatever other views we may have, 
and that is that there is a great division of sentiment and 
opinion in this Association. Now, as any recommendation 
(and all we can do is to recommend in this Association), in 
order to carry weight with it should be unanimous, or nearly 
so, as it seems to me, I do not think it would be wise or 
expedient for this Association to pass any resolution ^ch as 
this by a nearly evenly divided vote or a close vote. L there- 
fore, offer the following : 

" Resolved, That this Association deems it inexpedient to 
make any recommendation to Congress on this subject, and 
that the committee be and it is hereby discharged from further 
consideration of it.*' 

It seems to me that it would be wiser for the Association to 
take that course. 

The President : 

That resolution is offered as a substitute for the pending 
proposition, as I understand it ? 

Henry Wise Garnett : 

Yes, sir. 

Henry P. Dart, of Louisiana : 

As I understand it, the whole matter is now before the 
meeting for discussion, as well the part we heard last night as 
the two substitutes offered this morning, and I propose to 
address myself in a very few words to the subject matter. To 
commence at the end, it seems to me that the resolution just 
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offered by the gentleman from the District of Columbia, if 
adopted by this body, would be beneath its dignity, and would 
be an act of cowardice on the part of this Association. This 
matter has been before this Association for two years, and 
discussed pro and con, and examined by an able committee, 
and the idea that it should be dropped now because we may 
not be unanimous about it is, it seems to me, a violation of 
that principle of American law and American procedure that 
the majority must rule. But, coming down to the subject 
matter of the resolution and the substitutes before the one 
offered by Mr. Garnett, what is the question before us ? It is 
whether we, as representing the bar of the United States, shall 
make a recommendation to Congress that, in our opinion, cer- 
tain legislation is advisable. If I thought for one moment 
that this bill prepared by Prof. Baldwin, or something similar 
to it, would infringe in any way upon the rights of the States, 
I would be the last person here to vote to adopt it ; but it 
seems to me that the dignity of this government requires that 
something should be done in the line marked out by this pro- 
posed bill. I do not think any one of us is wedded to the 
words themselves. Therefore, the substitute offered by Mr. 
Sherman may be the better course to pursue. We are not 
here to discuss this bill, as was done last night, as if an 
indictment prepared under it were before the courts for deter- 
mination. This bill contains simply our ideas of the course 
to be pursued by Congress. The postal law which prohibited 
the mailing of lottery matter was the outgrowth in Congress 
of that patriotic band in Louisiana which organized the 
anti-lottery league. They prepared and sent to Congress their 
ideas of what the bill should be. Congress did not adopt the 
precise bill they sent on, but followed the lin^s laid out in it. 
And so it will be in this case. If we send on this bill as our 
idea, Congress may not adopt it, but Congress will see what 
our ideas are upon the subject and will formulate a proper bill. 
Mr. Russell, who opened this discussion yesterday, gave three 
reasons why he was opposed to this bill and in favor of the recom- 
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mendation of the committee. I think we all feel thankful to that 
committee for its research and study into this question ; but, 
sir, we are no more bound by the acts of that committee than 
we are bound by the acts of any gentleman upon this floor. The 
first reason given by Mr. Russell was that the committee having 
examined this subject and made a report, we should adopt 
that report. Why, I should say that such a doctrine would make 
the creature greater than the creator. The committee wsus 
appointed to do a specific thing — to make a report — and I 
do not think any members of that committee could say that 
because their report was one way, the Association was bound 
to adopt that report. The second ground that Mr. Russell 
stated was that he did not believe in giving aliens greater 
rights than were enjoyed by our own citizens. That is not 
the question here. It has been said* that when you come to 
enforce the criminal laws of a State, the alien has nothing to 
do with it. That does not give the alien any greater right 
than the citizen. As a matter of fact, the alien already has a 
greater right than the citize^i. He can go into the Federal 
Court, and the citizen cannot. I have always thought that 
unjust, but there it is. But when it is said that if this or 
some similar law is passed, it gives the alien greater rights, I 
say that begs the entire question, because the one who insti- 
tutes the criminal prosecution is not the alien ; it is the 
United States or the State. The third reason given by Mr. 
Russell was that he was opposed to extending the jurisdiction 
of the United States courts. That opens a wide range for 
debate and is a proper objection to this measure on the part 
of those who think that it increases the jurisdiction of the 
United States courts; but I say that the increase in the juris- 
diction of the United States courts, if such a bill is passed, is 
more fancied than real, because this bill, as well as the recom- 
mendation of Mr. Sherman, preserves the rights of the States. 
It is only when the States fail to act, that the machinery of the 
United States government is called into action. It was said 
yesterday by a gentleman from Ohio that he was opposed to 
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giving power to the President of the United States to say 
whether or not a prosecution should be instituted — why, sir, 
the bill gives the President no such power ; it simply says that 
he shall direct that criminal proceedings shall be instituted. 
So that the rights .of everybody would be preserved by a bill 
of this kind. 

Why should this bill be passed ? Why should the United 
States interfere ? Simply because the dignity of the govern- 
ment requires it. I am not here to speak of particular cases 
or individuals. This matter should not be decided because 
there have been only seven cases reported. That has nothing to 
do with it. We say that something must be added to the law. 
Now, when a crime is committed against an alien in a State of 
the United States, and his assailant goes free because of popular 
feeling, and the State faHs to act and complaint is made to the 
Secretary of State or to the President of the United States, 
why should not this government be able to say : '' Yes, the 
machinery of the law must be put in force to see whether this 
man is guilty or not guilty ? '* That is all the recommendation 
means. It does not mean that anybody would be hung, or 
that anybody would be punished, but it means that this gov- 
ernment, as a government, may say to the foreign power : 
" We will see that these people are brought to justice in order 
that if guilty, punishment shall be meted out to them." 
The States cannot make treaties with f(Jt-eign powers. The 
United States government alone can do that. Therefore, I 
say, not that we want this law to protect the alien — that is an 
incident of it ; but we want the law because the law is neces- 
sary to enable this government to uphold its dignity and 
integrity as a nation. This provision that the President should 
institute the prosecution is nothing unusual. In my own State 
(Louisiana) and in other States, it is a common occurrence, 
when the county officials refuse to prosecute criminals, that the 
Governor asks the Attorney- General to take the matter in 
hand. If that be allowed between the States and counties, 
why shouldn't it be allowed between the States and the United 
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States ? Is it any loss of prestige to the State that when it fails 
to prosecute a criminal, the United States government should 
see that he is prosecuted ? Does that lower the dignity of the 
State courts ? No ; it does not as much as the right that the 
United States courts possess to bring citizens before them on 
a writ of habeas corpus, or by the right to take proceedings 
in the highest court in the State by writ of error to the 
Supreme Court of the United States. 

I say that the right in the United States to institute these 
prosecutions and see that they are carried on according to law 
in the Federal Courts, when the State courts fail to act, takes 
no right away from the State, but on the contrary increases 
the dignity of this nation, and will cause it to be more respected 
and honored abroad. 

E. B. Sherman, of Illinois : 

May I ask to have the pending resolution of Mr. Garnett 
read again ? 

The resolution offered by Mr. Garnett was read. 

I think the suggestion make by Mr. Garnett that no good 
result could come from a recommendation upon which the 
Association so far as it is present is so evenly divided is a 
very good one, and if the gentleman who seconded my reso- 
lution will join me, I will accept it in lieu of the resolution which 
I offered. 

William A. Meloy, of District of Columbia: 

If I may be pardoned a word or two, I desire to say that 
while I had come this morning prepared to make an argument 
upon this question more fully than yesterday, the ground which 
I had laid out for myself has been so ably covered by the 
gentleman who has just taken his seat that I find no excuse 
for any extended remarks. I think that it would be in the 
highest degree a neglect of the duty of this great body, if it 
shall refuse after such an extended consideration, to take any 
positive action in this matter. It does seem to me that we 
are confronted now with certain positions of recognized validity. 
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It has been demonstrated, I think, both by the learned report 
of the committee as well as by the concurrent expression of 
the gentlemen upon this floor, that there is an expediency for 
legislation of this character ; and it does not meet the question 
at all when you say that only six or seven instances have 
arisen in the history of our own country calling for diplomatic 
handling. It has occurred within the past few years in two 
or three instances of a most marked character. I refer 
particularly to the case of the Chinese riots, as well as to the 
case at New Orleans where mob law ruled, and, in the name 
of public sentiment, vindicated justice when the civil law, in 
the opinion of the people at large, was no longer to be trusted. 
Just so long as our naturalization law shall permit America to 
be alienized, and the bedrock of our primitive institutions 
dissolved and become a thing of the past, we are in danger 
every year of more and more frequent occurrences of a similar 
character ; and therefore it becomes us more than ever before 
to consider what enlightened legislation may do in th^ way of 
the consummation of the dignity, of the .power and of the 
diplomatic harmony of this country with other nations of the 
world. 

Now, sir, I have said that it was expedient and necessary. 
The only question which was raised by the committee beyond 
that was that it was not within the purview of the Constitution, 
ainl yet it is admitted by the committee itself that whatever 
is essential to the conservation of the responsibilities and 
duties of the general government is within its constitutional 
power. And let me ask the gentlemen present: Is there 
anything more clearly within the functions of the general 
government than that we should be able to say, as a nation, in 
every instance of this character where we have treaty relations 
which obligate us, to other nations, to stand between the States 
and other nations as parens patrue^ that the machinery of the 
law has been provided and everything is being done exactly in 
accordance with the rights of every citizen ? In my judgment 
it comes within the strict letter of the Constitution in this, 
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that all the things which are necessary to carry out and to 
meet the responsibilities of the national government are given 
inferentially in the Constitution itself. When we consider 
that, I think we have covered the whole ground, and if it were 
to come to a vote this morning upon the question whether Mr. 
Lancaster's motion of yesterday should prevail or not, I could 
only have this to say, that I judge it would be inexpedient to 
offer that as the sentiment of this body in its exact phrase- 
ology, because I am not quite disposed to leave the words 
which I find in the sixth line of this proposed law, " at common 
law," to stand ; but I would have those words stricken out so 
that whenever, in the exigency of the hour, the United States 
Courts could be called upon to intervene, they should not 
pass upon questions of a doubt or upon principles of law and 
of penalty any differently from those already prevailing in the 
several States, but would go forward to consider the crime and 
supply the punishment precisely as they would have done had 
the courts of the State itself called that matter into consider- 
ation. If Mr. Lancaster were here, I would ask him to 
accept an amendment of his motion in that regard, and then I 
should heartily vote for it ; but in his absence I do not see how 
we can do better than to throw down the gauntlet and after the 
fullest consideration voice the sentiments of this Association 
in the language proposed by Mr. Sherman. 

The President : 

The proposition of Mr. Garnett as a substitute for that of 
Mr. Sherman, and which Mr. Sherman accepts, is now before 
the house. 

Mr. 6arnett*s resolution was adopted as a substitute. 

The President : 

The substitute is adopted ; and the question now is : Shall 
the substitute just adopted pass as the sense of this Association ? 

Henry C. Semple, of Alabama: 

I desire to enter my solemn protest against any comparison 
like that of the relations of the counties to the State with 
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those of the States to the general government I have nothing 
further to say than that, Mr. President. 

The President : 

Now, gentlemen, shall the resolution as substituted pass as 
the sense of this Association ? 

Mr. Garnett's substitute was then adopted. 

The General Council recommended the amendment of article 
IV of the Constitution rci^arding the admission of new mem- 
bers, by the addition of the following clause: 

" During the period betw^een the annual meetings members 
may be elected by the Executive Committee upon the written 
nomination of a majority of the Vice-President and members 
of the Local Council of any State/' 

This amendment was adopted. 

The President : 

The report of the Committee on Award of Medal is next 
in order. 

Simeon E. Baldwin, of Connecticut: 

I am requested by the Committee to present their report: 

(See Report in Appendix). 

On motion of Mr. Baldwin, seconded by Charles Ciafflin 
Allen, the report was adopted. 

The President : * 

As the resolution of Mr. Parker, of New Jersey, relates to 
this subject of a medal, I think it would be well that that 
should come up now for consideration and disposal. 

W. H. H. Russell, of Michigan : 

I move that the resolution offered by Mr. Parker be adopted. 

The motion of Mr. Parker, amending the Constitution and 
By-Laws by striking out all that relates to the awarding of 
gold medals, was then adopted. 

The President then called up reports of Committees. 
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The report of the Special Committee on Expression and 
Classification of the Law is in order. 

This Committee made no report. 

The report of the Special Committee on Salaries of Federal 
Judges. 

{See Report in Appendix), 

On motion, the report was adopted, and the Committee 
discharged. 

The report of the- Special Committee on Indian Legislation. 
{See Report in Appendix). 

On motion of Charles Clafflin Allen, the report was received 
and referred to the Committee on Jurisprudence for consider- 
ation and report at the next meeting. 

The report of the Special Committee on Uniform Maritime 
Bill of Lading. 

{See Report in Appendix), 

On motion, the report was received, and the Committee- 
discharged. 

The report of the Special Committee on Federal Code of 
Criminal Procedure. 

{See Report in Appendix), 

On motion, the report was received, and the Committee 
continued. 

The President : 

Is there any unfinished business ? 

A Member : 

I have a resolution to offer, namely : 

Resolved^ That the Committee on Judicial Administration 
and Remedial Procedure be instructed to inquire what changes, 
if any, are desirable in the Federal Judiciary subordinate to 
the Supreme Court and in the District and Circuit Courts of 
the United States and in the Circuit Courts of Appeal. 
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I offer this resolution of inquiry at the suggestion of one or 
more of the Federal Judiciary who think a much better system 
could be adopted than the one we now have. 

This resolution was adopted. 

Samuel F. Hunt, of Ohio : 

I move that the thanks of this Association be tendered to 
the Milwaukee Bar Association, and to the Wisconsin State 
Bar Association, and to the Milwaukee Chamber of Commerce, 
for courtesies extended during this meeting. 

This motion was adopted. 

On motion, the meeting adjourned sine die. 

EDWARD OTIS HINKLEY, 

Secretari/. 
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The Report of the proceedings at our last meeting has been 
printed and distributed. 

There were 1,062 members at the close of last meeting, and 
117 new members were added at this meeting, including mem- 
bers from Idaho and North Dak ta, and Indian Territory and 
Utah Territory. Thirty-one new members have been added 
this morning. 

All the States except three, namely, Idaho, Nevada and 
North Dakota, are represented. 

The list of delegates in attendance will be printed in the 
Report of this meeting. 

The register of those in attendance is kept on the table at 
the place of meeting during the sessions, and it is at the recep- 
tion room at the Hotel Pfister in the intervals, and the list of 
those in attendance will be printed for distribution, and also 
included in the Report of the meeting. 

This list is valuable for reference, and every member present 
is requested to sign the register. 

There is a notice as to the prices for reports of the preced- 
ing years appended to each Report. 

EDWARD OTIS HINKLEY, 

Secretary. 
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OF THE 

TREASURER. 
1892-93. 



I)r. 

To balance from last report, 

" cash received — dues of members, . . 
" *' " —interest on deposit, . 

«* " « —sale of Transactions, 



1892. 
Aug. 26. 



26. 
26. 



31. 



Sept. 14. 



24. 



Or. 

By cash paid — Incidental expenses of 
loth annual meeting 
dinner, 

" « « —Messenger, 15th meeting, 

" « « —"Saratogaian," printing, 
etc., for loth meeting, 

" " " —Expenses of Clerk to 
Treasurer to Saratoga, 
15th meeting 

« " « —Grand Union Hotel, 15th 
annual dinner, .... 

" " " — C. A. Morrison, stenog- 
rapher, 15th meeting, . 

" " " —E. O. Hinkley, expenses 
of Secretary from Au- 
gust, 1891, to Septem- 
ber 21, 1892, 

Amount carried forward, . . . 

(64) , 



$1,900 00 

4,635 00 

8 15 

41 10 

16.584 25 



$18 81 
3 50 

35 00 



44 10 



667 40 



101 50 



360 o7 
$1,230 88 $6,584 25 
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1892. By amount brought forward, . . $1,230 88 $6,584 26 

Oct. 26. By ca»h paid — A. Putnam, Jr., use of 

hall for 15th meeting, 90 00 

26. '' " " —J. E. Smith, janitor of 

hall, 5 00 

Nov. 1. " " ** — G. H. Bates, expenses 
of Ck)mmittee on Inter- 
national Law, .... 18 52 

Dec. 9. " '* " — G. M. Sharp, account 
expenses of Committee 
on Legal Edncation, . 150 00 



1893. 








Jan. 12. 


(C (( 


" —Three months' rent of 








storage room, .... 


12 50 


23. 


it u 


" — Printed stamped 








envelopes, 


22 00 


Mch. 7. 


tl i( 


" — Insurance on Keports, . 


400 


9. 


i< <( 


" — Stamped envelopes, . . 


22 00 


15. 


U (( 


". — Expenses of distribution 








of 15th annual Keports, 


194 22 


April 8. 


U t( 


" —Three months* rent of 








storage room, .... 


12 50 


July 26. 


« u 


" —Dando Printing & Pub- 
lishing Company, print- 
ing and binding 15th 








Report, ....... 


1,335 20 


26. 


It u 


" —Dando Printing <& Pub- 
lishing Company, print- 
ing extra copies of 








addresses, etc., .... 


263 65 


26. 


u u 


" —Dando Printing & I*ub- 
lishing Company, mail- 
ing boxes for reports, 
circulars, stamped en- 
velopes and general 








printing to date, . . . 


158 75 



Amount carried forward, . . . $3,519 22 $6,584 25 
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1893. By amount brought forward, . . |3,519 22I$6,584 25 

Aug. 3. By cash paid— W. F. Murphy's Sons, 

receiptbook, 6 00 

27 « It. it __xhree months* rent of 

storage room 12 60 

Ig. " «• «< _H. C. Esling, Clerk to 
Treasurer, for one year 
to Annual Meeting of 

1893 300 00 

It u « — Sundry expenses, tele- 
grams, expressage, etc., 

foryear, 37 06 

Balance, 2,709 47 $6,584 25 

Which balance consists of— 

Amount to credit of Treasurer 
in Seventh National Bank, 
Philadelphia, 1,494 15 

Special deposit in Union Trust' 
Company of Philadelphia, 
subject to 10 days' notice, 
interest at 3 per cent., . . . 1,200 00 

Cash on hand, 15 32 

$2,709 47 

Respectfully submitted, 

FRANCIS RAWLE, 

Treasurer. 
Milwaukee, Wis., August SO, 1893. 

The foregoing account has been carefully compared by us 
with the vouchers, and found correct. 

M. D. FOLLETT, 
MICHAEL A. MDLLIN, 

Auditing Committee, 
August 30, 1893. 
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MEMBERS REGISTERED 
AT THE SIXTEENTH ANNUAL MEETING. 

1893. 

J. B. Tucker, Virginia. 

Edward Otis Hinkley, Maryland. 

Francis Rawle, Pennsylvania. 

Bbadlet G. Schley, Wisconsin. 

Geo. a. Mercer, Georgia. 

AiJi'RED Hemenway, Massachusetts. 

B. K. Miller, Wisconsin. 

Joel W. Tyler, Ohio. 

Henry Wise Garnett, District of Columbia. 

John Hinkley, Maryland. 

J. J. Hall, Ohio. 

M. D. FoLLETT, Ohio. 

E. G. Kreider, Washington. 

Wm. 6. Hammond, Missouri. 

T. J. OBrien, Michigan. 

Charles Borcherling New Jersey. 

W. H. Robertson, . . * New York. 

Walter B. Hill, . Georgia. 

John D. Millikin, Kansas. 

Alfred L. Gary, Wisconsin. 

M. B. Nicholson, Kansas. 

Joshua Stark Wisconsin. 

L. D. 'Brewster, Connecticut. 

John T. Mason, R., Maryland. 

Michael A. Mullin, Maryland. 

R, H. Thomeson, Mississippi. 

Chas. Claflin Allen, Missouri. 

Emlin McClain, Iowa. 

Geo. M. Sharp, Maryland. 

Skipwith Wilmer, Maryland, 

James F. Colby, New Hampshire. 

W. W. MacFarland, New York. 

Geo. Clementson, . . • Wisconsin. 

Simeon E. Baldwin, Connecticut. 

H. M. Lewis, Wisconsin. 

A. L. Sanborn, Wisconsin. 

J. D. PuLLiVAN, Ohio. 

J. M Dickinson Tennessee. 

P. W. Meldrim, Georgia. 
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C. L. Bartlett Georgia. 

Leonard A. Jones, Maasachusetts. 

S. Griffin, Virginia. 

Edward V. Raynolds, Connecticut. 

Edwin Burritt Smith, Illinois. 

Thos. H. Haskell, Maine. 

Charles C. Lancaster, District of Columbia. 

John W. Champlin, Michigan. 

Henry B. Sayler Indiana. 

Geo. G. Greene, Wisconsin. 

H. O. Fairchild, Wisconsin. 

W. 11. H. Russell, Michigan. 

Bernard MoClosky, Louisiana. 

Seth S. Wheeler Ohio. 

Aug. C. Baldwin, Michigan. 

F. P. PooHE, Louisiana. 

Wm. a. Meloy, District of Columbia. 

O'Brien J. Atkinson Michigan. 

Isaiah Pillars, Ohio. 

Benj. S. Liddon, Florida. 

Jos. W. Symonds, Maine. 

Jas, a. Gibson, California. 

Horace H. Lurton, Tennessee. 

Willis Van Devanter, w . . Wyoming. 

B. 8. Ladd, Massachusetts. 

U. M. Rose, Arkansas. 

Myron Reed, Wisconsin. 

A. V. W. Van Vechten New York. 

John Deery Iowa. 

Nathan Morris, : . . . Indiana. 

John R. Wilson, Indiana. 

John C. Richberg, Illinois. 

JohnT. Fish, Illinois. 

Charles B. Lore Delaware. 

J. L. Spring New Hampshire. 

J. H. M. Wigman, Wisconsin. 

R. N. Austin, Wisconsin. 

Samuel F. Hunt, Ohio. 

C. H. Alexander, Mississippi. 

Frederick S. Hebard, Illinois. 

John W. Cary, Illinois. 

James G. Flanders, Wisconsin. 

Wm. H. Seaman, Wisconsin. 

E. B. Sherman, . Illinois. 

Glen WAY Maxon, Wisconsin. 

Richard Bernard, Maryland. 
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Austin Abbott, New York. 

Thomas R. Hudd, Wisconsin. 

George H. Bates, Delaware. 

M. G. Jeffrijj, Wisconsin. 

ELiHr CoLMAN, Wisconsin. 

Albert D. Marks, Tennessee. 

A. M. Tillman, Tennessee. 

J. J. WiLLETTT, Alabama. 

T. N. McClellan, Alabama. 

Harvey B. Hurd Illinois. 

8. R. Harris, Ohio. 

Jno. L. Webster, Nebraska. 

Samuel Howard, Wisconsin. 

Geo. D. Watrous, Connecticut. 

D. S. Troy, Alabama. 

E. C. Hughes, Washington. 

Geo. E. Sutherland, Wisconsin. 

CoRTLANDT Parker, Ncw Jersey. 

Talcott II. Russell, Connecticut. 

Leroy D. Thoman, Illinois. 

R- E. MoNAGHAN, Pennsylvania. 

Edmund H. Bennett, Massachusetts. 

W. S. Pattee, Minnesota. 

James M. Lewis, Missouri. 

Thomas Dent, Illinois. 

Geo. p. Wanty, Michigan. 

L. R. Bond, District of Columbia. 

W. V. Sullivan, Mississippi. 

Henry C. Semple, Alabama. 

William H. Clark, Texns. 

Burr W. Jones, Wisconsin. 

Myron H. Beach, Illinois. 

Walter Geo. Smith, Pennsylvania. 

Henry D. Ashley Missouri. 

John W. A. Sanford, Vlabama. 

Joe. B. Gantt, Missouri. 

Frank C. Smith, New York. 

R. R. Baldwin, Illinois. 

M. Hart, Louisiana. 

H. IL Bryan, Louisiana. 

T. L. Chadbourne, Michigan. 

Newell K. Kennon, Ohio. 

Chas. Noble Gregory, Wisconsin. 

Thos. H. Watts, Alabama. 

Thos. JEFFKnsoN Perelis, Wisconsin. 
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DELEGATES, 1893. 



ALABAMA STATE BAR ASSOCIATION. 

A. C. Harqbove, Tuscaloosa. 

John D. RoquEMORE, Montgomery. 

James E. Webb, Birmingham. 

BAR ASSOCIATION OF THE DISTRICT OK COLUMBIA. 

Reginald Fend ALL, Washington. 

N. Wilson, Washington. 

GEOKGIA BAR ASSOCIATION. 

Burton Smith, Atlanta. 

INDIANAPOLIS BAR ASSOCIATION, INDIANA. 

John R. Wilson, Indianapolis. 

Nathan Morris, Indianapolis. 

BAR ASSOCIATION OF THE STATE OF KANSAS. 

A. L. Williams 

A. J. Abbott, 

M. B. Nicholson, Council Grove. 

BAR ASSOCIATION OF BALTIMORE CITY, MARYLAND. 

John P. Poe, Baltimore. 

MICHIGAN STATE BAR ASSOCIATION. 

Edwin F. Uhl, Grand Rapids. 

' O'Brien J. Atkinson, . . Port Huron. 

Alfred Russell, Detroit. 

MISSISSIPPI BAR ASSOCIATION. 

C. H. Alexander, Jackson. 

MISSOURI STATE BAR ASSOCIATION. 

James B. Gantt, Jefierson City. 

John L. Thomas, De Sota. 

William A. Wood, Kingston. 
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MONTANA BAR ASSOCIATION. 

John F. Fobbis, Helena. 

Aabox H. Nelson, Helena. 

William Scallon, Butte. 

CAMDEN COUNTY BAR ASSOCIATION, NEW JERSEY. 

Chables G. Gabbison, Camden. 

Samuel H. Gbby, . Camden. 

NEW YORK STATE BAR ASSOCIATION. 

William H. Robebtson, Katonah. 

Jacob A. Cantob, New York. 

S. A. Gbiswold, Albany. 

OHIO STATE BAR ASSOCIATION. 

JUDSON Habmon, Cincinnati. 

John J. Moobe, Ottawa. 

J. B. Bubbowb, PainesTille. 

TENNESSEE STATE BAR ASSOCIATION. 
A. M. Tillman, 

VIRGINIA STATE BAR ASSOCIATION. 

Samuel Griffin, Bedford. 

R. S. Thomas, Smithfield. 

WASHINGTON STATE BAR ASSOCIATION. 

E. G. Kbieder, Olympia. 

E. C. HuGHis, Seattle. 
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LIST OF MEMBERS ELECTED. 

ALABAMA. 

RoQUEMORE, John D., Montgomery. 

Sanpoed, Johk W. a., Montgomery. 

ARKANSAS. 

Caldwell, Henry C, Little Rock. 

CALIFORNIA. 

Dennis, Geoboe J., Los Angeles. 

DELAWARE. 

Garland, Spottswood, Wilmington. 

DISTRICT OF COLUMBIA. 

MuNN, Henry B., Washington. 

GEORGIA. 

Db Lacy, John F Eastman. 

Smith, Burton, Atlanta. 

IDAHO. 

Gregory, Henry Stuart, Wallace. 

ILLINOIS. 

Harding, Charles F., Chicago. 

Leeper, a. a., Virginia. 

RiCHBERG, John C, Chicago. 

Wigmore, John H., Evanston. 

INDIANA. 

Baker, John II., Indianapolis. 

Brown, Edgar A., Indianapolis. 

Butler, John Maurice, Indianapolis. 

Duncan, John S., Indianapolis. 

Elam, John B., Indianapolis. 

Elliott, Byron K., Indianapolis. 

Elliott, William F., Indianapolis. 

Frey, Philip W., Evansville. 

Hackney, Leonard C, Indianapolis. 

Jameson, Ovid B., Indianapolis. 

Kern, John W\, Indianapolis. 

Ketchum, William A., Indianapolis. 
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INDIANA.— Ck)ntinued. 

MooREs, Merbfll, Indianapolis. 

PicKEKs, Samuel O., Indianapolis. 

Smith, Chas. W., Indianapolis. 

Snow, Alphkus H., Indianapolis. 

Stuart, Charles B Lafayette. 

Winter, Ferdinand, Indianapolis. 

Woods, William A., Indianapolis. 

INDIAN TERRITORY. 

McLouD, J. W., South McAlester. 

KANSAS. 

Gleed, J. W. Topeka. 

Nicholson, M. B., Council Grove. 

KENTUCKY. 

Morton, J. R., Lexington. 

LOUISIANA. 

Alexander, Taliaferro, Shreveport. 

Bryan, H. H., New Orleans. 

Hart, W. O., New Orleans. 

Marr, Robert H., Jr., New Orleans. 

Randolph, E. H., Shreveport 

MAINE. 

Belcher, S. Clifford, Fannington. 

Cook, Charles Sumner, Portland. 

Snow, David W., Portland. 

MARYLAND. 

Bernard, Richard, Baltimore. 

Smith, Edwin Harvie, Baltimore. 

Waters, J. S. T., Baltimore. 

massachitsetts. 

Bran DEIS, Louis D., Boston. 

MICHIGAN. 

Bates, George W Detroit. 

McGarry, Thomas F., Grand Rapids. 

MINNESOTA. 

Bacon, Selden, Minneapolis. 

Elliott, C. W., Minneapolis. 

Flandeau, Charljs E., St. Paul. 

IIammons, Everett, Anoka. 

Pattee, W. S Minnea|K)lis. 
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MISSISSIPPI. 

Alexander, C. H., Jackson. 

MISSOURI. 

Blair, James L., St Louia 

FiasB, William E., St. Louis. 

Gantt» James B., Jefferson City. 

Ottofy, L. Frank, St. Louis. 

NEW HAMPSHIRE. 

Albin, John H., Concord. 

NEW YORK. 

Robertson, William H., Katonah. 

Smith, Frank C, New ^ork. 

NORTH DAKOTA. 

Corbet, Bttrke, Grand Forks. 

OHIO. * 

Kennon, Newell K., St. Clairsville, 

Rogers, Samuel G., Akron. 

PENNSYLVANIA. 

Beck, James M., Philadelphia. 

Broadhead, J. Davis, South Bethlehem. 

Farquhar, Guy E., Pottsville. 

Hughes, Ben.tamin F., Philadelphia. 

Jayne, H. La Barrb, Philadelphia. 

RHODE ISLAND. 

McGuiNNi'>3, Edwin D., Providence. 

TENNESSEE. 

Tillman, A. M., Nashville. 

TEXAS. 

Clark, William H., Dallas. 

Gould, Rohert S., Austin. 

UTAH. 

Shepari), Richard B., Salt Lake City. 

VIRGINIA. 

Guy, Jackson, Richmond 

Thomas, Richard S., Smithfield. 

W.\SHINGTON. 

llroHEs. E. C, , . Seattle. 
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WISCONSIN. 

Babcock, David, Fond du Lac. 

Bardeen, Charles V., Wansau. 

Bartlett, William Pitt, Eau Claire. 

Bloodgood, Francis, Milwaukee. 

BoTTUM, E. H., Milwaukee. 

BnsHNBLL, T. H., Hurley. 

Carter, William E., Platteville 

CoLMAN, Elihu Fond du Lac. 

Doyle, Peter, Milwaukee. 

Frost, Edward W., Milwaukee. 

Gibson, William K., Milwaukee. 

Grace, H. H., West Superior 

Hard, A. W., Milwaukee 

Harino, Cornelius L, Milwaukee. 

Hunter, Charles F., Milwaukee. 

Hurlburt, Edwin, Oconomoe. 

Johnson, D. H., Milwaukee. 

Kennan, Thomas L., Milwaukee. 

LuDwio, John C, Milwaukee. 

Martin, P. II., Green Bay. 

Maxon, Glenway, Milwaukee. 

Miller, George P., Milwaukee. 

Morris, Howard, Milwaukee. 

NoYES, George H., Milwaukee. 

Ogden, Lewis M., Milwaukee. 

Pereles, James M., Milwaukee. 

Pereles, Thomas Jefferson, Milwaukee. 

Quarles, Charles, Milwaukee. 

QuARLEB, Joseph V., Milwaukee. 

Husk, L. J., Chippewa Falls. 

Sboth, Franklin T., Milwaukee. 

Spence, Thomas W., Milwaukee. 

Sutherland, George E., Milwaukee. 

Turner, W. J., Milwaukee. 

Van Dyke, George D., Milwaukee. 

Van Dyke, William D., Milwaukee. 

Vilas, Edward P., Milwaukee. 
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RECAPITULATION. 



Alabama, 2 

ArkansaB, 1 

California, 1 

Delaware 1 

District of Colambia, .... 1 

Georgia, 2 

Idaho I 

Illinois, 4 

Indiana, 19 

Indian Territory 1 

Kansas, 2 

Kentucky, 1 

Louisiana, 5 

Maine, 3 

Maryland, 3 

Massachusetts 1 

Michigan, 2 



Minnesota, 5 

Mississippi, 1 

Missouri, 4 

New Hampshire, 1 

New York 2 

North Dakota, 1 

Ohio 2 

Pennsylvania, 5 

Bhode Island, 1 

Tennessee, 1 

Texas 2 

Utah, 1 

Virginia, 2 

Washington, 1 

Wisconsin, 37 

116 
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MEMORANDUM. 



The Annual Dinner was given on Friday, September 1st, 
at the Hotel Pfister. Samuel F. Hunt, of Cincinnati, presided. 
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LIST OF PRESIDENTS. 



1. 1878-79-Jambs O. Bboadhead, . 

2. 1879-80-Benjamin H. Bristow, 

3. 1880-81-Edwabd J. Phelps, . . 

4. 1881-82-*Claekson N. Potter, . 

5. 1882-83-Alexandbr R. Lawton, 

6. 1883-84-Cortla dt Parker, . . 

7. 1884-«5-*John W. Stevenson, . 

8. 1885-86-William Allen Butler, 

9. 1886-87-Thomas J. Semmes, . . 

10. 1887-88-George G. Wright, . . 

11. 1888-89-David Dudley Field, . 

12. 1889-90-Henry Hitchcock, . . 

13. 1890-91-Simeon E. Baldwin, . . 

14. 1891-92-John F. Dillon, . . . 

15. 1892-93-J. Randolph Tucker, . 

16. 1893-94-THOMA8 M. Cooley, . . 

•Deceased. 



. St. Louis, Missoari. 
. New York, New York. 
. Burlington, Vermont. 
. New York, New York. 
. Savannah, Georgia. 
. Newark, New Jersey. 
. Covington, Kentucky. 
. New York, New York. 
. New Orleans, Louisiana. 
. Des Moines, Iowa. 
. New Y'ork, New York. 
. St. Louis, Missouri. 
. New Haven, Connecticut 
. New York, New York. 
. I^xington, Virginia. 
. Ann Arbor, Michigan. 
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CONSTITUTION. 



NAME AND OBJECT. 

Article I. — This Association shall be known as '' The 
American Bar Association.*' Its object shall be to advance 
the science of jurisprudence, promote the administration of 
justice and uniformity of legislation throughout the Union, 
uphold the honor of the profession of the law, and encourage 
cordial intercourse among the members of the American Bar. 

qualifications for membership. 

Article II. — Any person shall be eligible to membership 
in this Association who shall be, and shall, for five years next 
preceding, have been a member in good standing of the Bar 
of any State, and who shall also be nominated as hereinafter 
provided. 

officers and committees. 

Article III. — The following officers shall be elected at 
each Annual Meeting for the year ensuing : A President (the 
same person shall not be elected President two years in 
succession) ; one Vice-President from each State ; a Secretary ; 
a Treasurer ; a Council, consisting of one member from each 
State (the Council shall be a standing committee on nomina- 
tions for office) ; an Executive Committee, which shall consist 
of the President, the last ex-President, the Secretary, and the 
Treasurer, all of whom shall be ex officio members, together 
with three other members, to be chosen by the Association ; and 
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the President, and in his absence the ex-President, shall be the 
Chairman of the committee. 

The following committees shall be annually appointed by the 
President for the year ensuing, and shall consist of five 
members each : 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Procedure ; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications ; 

On Grievances. 

A majority of those members of any committee, including 
the Council, who may be present at any meeting of the 
Association, shall constitute a quorum of such committee for 
the purpose of such meeting. 

The Vice-President for each State, and not less than two 
other members from such State, to be annually elected, shall 
constitute a Local Council for such State, to which shall be 
referred all applications for membership from such State. The 
Vice-President shall be, ex officio, Chairman of such Council. 

A committee of three, of whom the Secretary shall always 
be one, shall ^be appointed by the President at each Annual 
Meeting of the Association, whose duty it shall be to report to 
the next meeting the names of all members who shall, in the 
interval, have died, with such notices of them as shall, in the 
discretion of the committee, be proper. 

It shall be the duty of the Vice-President from each State 
and Territory to report the deaths of members within the same 
to the said committee. 

ELECTION OF MEMBERS. 

Article IV. — All nominations for membership shall be 
made by the Local Council of the State to the Bar of which 
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the persons nominated belong. Sach nominations must be 
transmitted in writing to the Chairman of the General Coancil, 
and approved by the Council, on vote by ballot. 

The General Council may also nominate members from 
States having no Local Council, and at the Annual Meeting of 
the Association, in the absence of all members of the Local 
Council of any State ; Providedy That no nomination shall be 
considered by the General Council, unless accompanied by a 
statement in writing by at least three members of the Associa- 
tion from the same State with the person nominated, or, in their 
absence, by members from a neighboring State or States, to the 
effect that the person nominated has the qualifications required 
by the Constitution and desires to become a member of the 
Association, and recommending his admission as a member. 

All nominations thus made or approved shall be reported by 
the Council to the Association, and all whose names are 
reported shall thereupon become members of the Association ; 
Provided^ That if any member demand a vote upon any name 
thus reported, the Association shall thereupon vote thereon by 
ballot. 

Several nominees, if from the same State, may be voted for 
upon the same ballot ; and in such case placing the word '*No" 
against any name or names upon the ticket shall be deemed a 
negative vote against such name or names, and against those 
only. Five negative votes shall suffice to defeat an election. 

During the period between the Annual Meetings, members 
may be^ elected by the Executive Committee upon the written 
nomination of a majority of the Vice-President and members 
of the Local Council of any State. 

Article V. — All members of the Conference adopting the 
Constitution, and all persons elected by them upon the recom- 
mendation of the committee of five appointed by such Confer- 
ence, shall become members of the Association upon payment 
of the annual dues for the current year herein provided for. 
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BY-LAWS. 

Article VI. — By-Laws may be adopted at any Annual 
Meeting of the Association by a majority of the members 
present. It shall be the duty of the Executive Committee, 
without delay, to adopt suitable By-Laws, which thall be in 
force until rescinded by the AssociatioYi. 

DUES. 

Article VII. — Each member shall pay five dollars to the 
Treasurer as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. Such 
dues shall be payable, and the payment thereof enforced, as 
may be provided by the By-Laws. Members shall be entitled 
to receive all publications of the Association free of charge. 

ANNUAL ADDRESS. 

Article VIII. — The President shall open each Annual 
Meeting of the Association with an address, in which he shall 
communicate the most noteworthy changes in statute law on 
points of general interest made in the several States and by 
Congress during the preceding year. It shall be the duty of 
the member of the General Council from each State to report 
to the President, on or before the first day of May, annually, 
any such legislation in his State. 

ANNUAL MKETINCiS. 

Article IX. — This Association shall meet annually, at 
such time and place as the Executive Committee may select, 
and those present at such meeting shall constitute a quorum. 

AMENDMENTS. 

Article X. — This Constitution may be altered or amende<l 
by a vote of three-fourths of the members present at any 
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Annual Meeting, but no such change shall be made at any 
meeting at which less than thirty members are present. 

CONSTRUCTION. 

Article XI. — The word "ASCa^e," whenever used in this 
Constitution,shall be deemed to be equivalent to State^ Territory , 
and the District of Columbia, 
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MEETING OF THE ASSOCIATION. 

I. — The Executive Committee, at its first meeting after each 
Annual Meeting, shall select some person to make an address 
at the next Annual Meeting, and not exceeding six members 
ot the Association to read papers. 

II. — The order of exercises at the Annual Meeting shall be 
as follows : 

(a) Opening Address of the President. 

(6) Nominations and Election of Members. 

(c) Election of the General Council. 

(d) Reports of Secretary and Treasurer. 

(e) Report of Executive Committee. 
(/) Reports of Standing Committees : 

On Jurisprudence and Law Reform ; 

On JudicialAdministration and Remedial Procedure ; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law; 

On International Law ; 

On Publications; 

On Grievances. 
((/) Reports of Special Committees. 
(A) The Nomination of Officers. 
(/) Miscellaneous Business. 
(.;) The Election of Officers. 

(84) 



Digitized by 



Google 



BY-LAWS. 86 

The address, to be delivered by a person invited by the 
Executive Committee, shall be made at the morning session of 
the second day of the Annual Meeting. 

The reading and delivering of essays and papers shall be on 
the same day, or at such other time as the Executive Com- 
mittee may determine. 

III. — No person shall speak more than ten minutes at a 
time or more than twice on one subject. 

A stenographer shall be employed at each Annual Meeting. 

IV. — Each State Bar Association may annually appoint 
delegates, not exceeding three in number, to the next meeting 
of the Association. In States where no State Bar Association 
exists, any City or County Bar Association may appoint such 
delegates not exceeding two in number. Such delegates shall 
be entitled to all the privileges of membership at and during 
the said meeting. 

V. — At any of the meetings of the Association, members of 
the Bar of any foreign country or of any State who are not 
members of the Association may be admitted to the privileges 
of the floor during such meeting. 

VI. — All papers read before the Association shall be lodged 
with the Secretary. The Annual Address of the President, 
the reports of committees, apd all proceedings at the Annual 
Meeting shall be printed ; but no other address made or paper 
read or presented shall be printed, except by order of the 
Committee on Publications. 

Extra copies of reports, addresses, and papers read before 
the Association may be printed by the Committee on Publica- 
tions for the use of their authors, not exceeding two hundred 
copies for each of such authors. 

The Secretary and the Chairman of the Executive Committee 
fchall endeavor to arrange with the Smithsonian Institution, or 
otherwise, a system of exchanges by which the Transactions 
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can be annaally exchanged with those of other associations in 
foreign countries interested in jurisprudence or governmental 
affairs; and the Secretary shall exchange the Transactions 
with those of the State and Local Bar Associations ; and all 
books thus acquired shall be bound and deposited in the charge 
of the New York City Bar Association, subject to the call of 
this Association, if it ever desires to withdraw or consult them, 
if the former Association agrees to such deposit. 

The Secretary shall send one copy of the Report of the 
proceedings of this Association to the President of the United 
States, and to each of the judges of the Supreme Court thereof, 
and to the Library of the State Department, and of the 
Department of Justice thereof, and to the Library of Congress, 
and the Library of the Supreme Court thereof, and to the 
Governor, and to the Chief Judge of the court of last resort of 
each State, and to the State Librarian thereof, and to all pub- 
lic law libraries, and other principal public and college libraries 
in the United States, and to such other persons or bodies as 
the Executive Committee may direct. 

No resolution complimentary to an officer or member for any 
service performed, paper read, or address delivered shall be 
considered by the Association. 

OFFICERS AND COMMITTEES. 

VII. — The terms of office of all officers elected at any Annual 
Meeting shall commence at the adjournment of such meeting, 
except the Council, whose term of office shall commence 
immediately upon their election. 

VIII. — The President shall appoint all committees, except 
the Committee on Publications, within thirty days after- the 
Annual Meeting, and shall announce them to the Secretary, 
and the Secretary shall promptly give notice to the persons 
appointed. The Committee on Publications shall be appointed 
on the first day of each meeting. 
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IX. — The Treasurer's Report shall be examined and audited 
annually, before its presentation to the Association, by two 
members to be appointed by the Chairman of the Executive 
Committee. 

X. — The Council and all standing committees shall meet on 
the day preceding each Annual Meeting, at the place where 
the same is to be held, at such hour as their respective Chair- 
men shall appoint. If at any Annual Meeting of the Associa- 
tion any member of any committee shall be absent, the vacancy 
may be filled by the members of the committee present. 

The Secretary of the Association shall be the Secretary of 
the Council. 

XI. — Th6 Committee on Publications shall also meet within 
one month after each Annual Meeting, at such time and place 
as the Chairman shall appoint. 

XII. — Special meetings of any committee shall be held at 
such times and places as the Chairman thereof may appoint. 
Reasonable notice shall be given by him to each member by 
mail. 

The traveling and other necessary expenses incurred by any 
committee, standing or special, for meetings of such committee, 
during the interval between the Annual Meetings of the Asso- 
ciation, shall be paid by the Treasurer, on the approval and by 
the order of the Executive Committee, out of such appropria- 
tion, as to the Executive Committee may seem necessary 
in each case, on previous application in advance of its 
expenditure. 

All committees may have their reports printed by the Secre- 
tary before the Annual Meeting of the Association ; and any 
such report, containing any recommendation for action on the 
part of the Association, shall be printed and shall be distributed 
by mail by the Secretary to all the members of the Association 
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at least fifteen days before the Annual Meeting at which such 
report is proposed to be submitted.* 

fit shall be the duty of each Vice-President and member of 
the General Council of this Association to endeavor to procure 
the enactment by the legislature of their State of each and 
every law recommended by the Association, and the Secretary 
shall furnish them with copies of each and every recommenda- 
tion and draft of bill, when there shall be such draft ; and 
whenever this Association shall by resolution recommend the 
enactment of any law or laws, the Secretary shall, as soon as 
possible, furnish a copy of the resolution to the President of 
each State Bar Association, with the request of this Association 
that such State Bar Association shall co-operate with the local 
Vice-President and member of the General Council of this 
Association in having a bill introduced in the legislature of its 
State containing the subject-matter recommended by such 
resolution, and use proper means to procure the enactment of 
the same into law. In every State where there is no State 
Bar Association, a copy of such resolution with a similar 
request, shall be sent to the President of the Bar Association of 
the principal city in such State ; and ii) every instance where 
the form of bill has been recommended with the resolution, a 
copy of such form of bill shall also be sent with the resolution. 

ANNUAL DUES. 

XIII. — The Annual Dues shall be payable at the Annual 
Meeting in advance. If any member neglects to pay them for 
any year at or before the next Annual Meeting, he shall cease 
to be a member. The Treasurer shall give notice of this By- 
Law, within sixty days after each meeting, to all members in 
default. 



*The following resolution waa adopted on August 30, 1889: 

"Resolved, That any standing or special committee hereafter reporting 

necesBary legislation, shall prepare a bill embodying their views, for the 

approval of the Association, 
t Adopted AugiiRt 22, 1890. 
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A member who has been dropped from the roll for non-pay- 
ment of dues may be restored to membership by the Executive 
Committee upon the payment of all back dues. Provided^ 
such restoration shall be recommended by a member of the 
Local Council of his State, or in their absence, at an Annual 
Meeting, by any two members of the Association. 

XIV. — (1.) A Section of the Association, to be known as 
the Section of Legal Education, is hereby established, which 
shall meet annually in connection with the meeting of the 
Association, but not during such hours as the Association is 
in session. 

(2.) Its object shall be the discussion of methods of Legal 
Education, and it may make recommendations to the Associa- 
tion, which shall be referred by the Association to the Com- 
mittee on Legal Education. 

(3.) The proceedings of the Section may be published from 
time to time, at the discretion of the Executive Committee, 
and on the recommendation of the Committee on Publications. 

(4.) All members of the Association, who desire, may 
enroll themselves as members of the Section, and persons not 
eligible for membership in the Aesociation, but who are engaged 
in teaching law, may be admitted to the privilege of the floor 
at any meeting of the Section, by vote of the Section. 

(5.) The Section shall be organized by the annual appoint- 
ment of a Chairman and Secretary, by the Section, at its first 
session. 
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OFFICERS. 
1893-94. 

President, 

THOMAS M. COOLEY, 

Ann Arbor, Michigan. 

Secretary, 
JOHN HINKLEY, 

^15j Xorth Charles Street, BaUimorej Maryland. 

Treasurer, 
FRANCIS RAWLE, 

S28y Chestnut Street^ PhiladeiphiOy Pennsylvania. 

Executive Committee. 
EX OFFICIO. 
THOMAS M. COOLEY, President. 
JOHN RANDOLPH TUCKEK,Last Prej^ldeut. 
JOHN HINKLEY, Secretary. 
FRANCIS RAWLE, Treasurer. 

Elected Members. 
GEORGE A. MERCKR, Savannah, Georgia. 
ALFRED HEM EN WAY, Boston, Massa^w^etts. 
BRADLEY G. SCHLEY, MUimukee, Wisconsin. 
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GENERAL COUNCIL. 



Alabama, D. 8. Troy, Montgomery. 

Abkansab, M. M. ConN, Little Rock. 

California, . . . . Jas. A. Gibson, San Diego. 

Colorado, Hugh Butler, Denver. 

Connecticut, .... Lyman D. Brewster, . . . Danbury. 

Delaware, Ignatius C. Grubb, .... Wilmington. 

District of Columbia,Henry Wise Garnett, . . Washington. 

Florida, Benjamin 8. Liddon, . . . Marianna. 

Georgia, Geo. A. Mercer, Savannah. 

Idaho, ...... Henry Stuart Gregory, . Wallace. 

Illinois, H. W. Rogers, Evanston. 

Indian Territory, . J. W. McLoud, South McAlester. 

Indiana, Samuel M. Sayler, . . . Huntingdon. 

Iowa, John Dbery, Dubuque. 

Kansas, John D. Milliken, .... McPherson. 

Kentucky, W. A. Sudduth, Louisville. 

Louisiana, Felix P. Pochb, New Orleans. 

Maine, A. A. Strout, Portland. 

Maryland, J. T. Masqn, R., Baltimore. 

Massachusetts, . . . Leonard A. JoNf» (Chn.) . Boston. 

Michigan, Alfred Ru.ssell, Detroit. 

Minnesota, Reuben C. Benton, .... Minneapolis. 

Mississippi, R. H. Thompson, .... Brookhaven. 

Missouri, William G. Hammond, . . St. Louis 

Montana, Wilbub F. Sanders, . . . Helena. 

Nebraska, Jambs M. Woolworth, . . Omaha. 

New Hampshire, . . James F. Colby, Hanover. 

New Jersey, . . . . R. Wayne Parker, .... Newark. 

New York, Chas. A. Peabodv New York. 

North Carolina, . . John L. Bridgers, .... Tarboro. 
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North Dakota, . . Burke Corbet, Grand Forks. 

Ohio, M. D. Follett, Marietta. 

Oregon, Vacant. 

Penkstlvania, . . . Robert £. Monaqhan, . . West Chester. 
Rhode Island, . . . Amasa M. Eaton, .... Providence. 
South Carolina, . . Clarence S. Nettles, . . . Darlington. 

South Dakota, . . . J. W. Wright, Clark. 

Tennessee J. M. Dickinson, Nashville. 

Texas, T. N. Waul, Galveston. 

Utah Territory, . . Richard B. Shepard, . . . Salt Lake City. 

Vermont, Norman Paul, Woodstock. 

Virginia, Thomas Nelson Page, . . Richmond. 

Washington, .... Chas. E. Shepard Seattle. 

West Virginia, . . . J. B. Sommerville, .... Wheeling. 

Wisconsin, B. E. Miller, Milwaukee. 

Wyoming, Willis Van Devanter, . . Cheyenne. 
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VICE-PRESIDENTS. 

AND 

MEMBERS OF LOCAL COUNCILS. 

EMvKCTED 1803. 



Alabama.— Vice-President, THOMAS N. McCLELLAN. 

Local CouncU, HENRY C. SEMPLE, J. J. WILLETT, 
JOHN W. A. SANFORD. 

Arkansas. —Vice-President, HENRY C. CALDWELL. 

Local Council, U. M. ROSE, BEN. T. DU VAL. 

California.— Vice-President, STEPHEN M. WHITE. 

Local Council, DAVID L. WITHINGTON, R. Y. 
HAYNE, G. E. OTIS. 

Colorado.— Vice-President, MOSES HALLETT. 

Local Council, GEORGE J. BOAL, HUGH BUTLER, 
W. S. DECKER, CHARLES J. HUGHES, Jr., 
PLATT ROGERS, J. B. BISSELL. 

Connecticut.— Vice-President, JULIUS B. CURTIS. 

Local Council, WASHINGTON F. WILLCOX, LEWIS 
E. STANTON, TALCOTT H. RUSSELL, CHARLES 
E. SEARLS, GEORGE D. WATROUS, DONALD T. 
WARNER. 

Delaware.— Vice-President, GEORGE GRAY. 

Local Council, GEORGE H. BATES, WILLARD 
SAULSBURY, Jr., ANTHONY HIGGINS. 

District of Columbia.— Vice-President, CHARLES C. LANCASTER. 
Local Council, J. HURLEY ASHTON, TALLMADGE 
A. LAMBERT, JAMES G. PAYNE, S. R. BOND, 
GEORGE E. HAMILTON. 

Florida.— Vice-President, R. W. WILLIAMS. 

Local Council, BEN J. S. LIDDON. 
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Georgia.— Vice-Pr€8ident, N. J. HAMMOND. 

Local Council, FRANK H. MILLER, HENRY JACK- 
SON, P. W. MELDRIM, FLEMING G. Du BIGNON, 
WALTER B. HILL, CHARLES L. BARTLETT. 

Idaho.— Vice-President, HENRY STUART GREGORY. 

Illinois.— Vice-President. THOMAS DENT. 

Local Council, JOHN W. CARY, EDWIN BURRITT 
SMITH, HARVEY B. HURD, JAMES H. RAY- 
MOND, MYRON H. BEACH, E. B. SHERMAN, 
LEROY I). THOMAN. 

Indian Territory. — Vice-President, J. W. McLOUD. 

Indiana.— Vice-President, BENJAMIN HARRISON. 

Local rx)uncil, JOHN R. WILSON, JOHN M. BUTLER, 
CHARLES W. FAIRBANKS. NATHAN MORRIS. 

Iowa.— Vice-President, EMLIN McCLAIN. 

Local Council, A. B. CUMMINS, JOHN F. DUNCOMBE, 
F. B. DANIELS. 

Kansas.— Vice-President, M. B. NICHOLSON. 

Local Council, J. H. GILLPATRICK, WM. C. PERRY. 
CHAS. B. SMITH, CHAS. S. GLEED, T. F. 
G.ARVER. 

Kentucky.- Vice-President. JAMES S. PIRTLE. 

Local Council, E. F. TRABUE, H. L. STONE, GEO. M. 
DAVIE, B. F. BUCKNER, W. J. HENDRICK, C. S. 
SCX)TT. 

Louisiana.— Vice-President, THOMAS J. SEMMES. 

I^cal Council, E. B. KRUTTSCHNITT, GEORGE 
DENEGRB, HENRY C. MILLER, GEO. H. 
THEARD, BERNARD McCLOSKEY. 

Maine.— Vice-President, F. A. WILSON. 

Local Council, CHARLES P. STETSON, CHARLES F. 
LIBBY, JOSEPH W. SYMONDS. 

Maryland.— Vice-President, SKIPWITH WILMER. 

Local Council, EDWARD OTIS HINKLEY, A. LEO 
KNOTT, GEORGE WHITELOCK, GFX)RGE M. 
SHARP, MICHAEL A. MULLIN, R. S. ALBERT, 
RICHARD BERNARD. 
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Massachusetts.— Vice-President. P. EMORY ALDRICH. 

Local Council, HORACK W. FULLER, CHARLES B. 
SOUTHARD, BABSON S. LADD, LAWRISTON, L. 
SCAIFE, CHESTER C. CON ANT. 

MicHiGAK.— Vice-President, AUGUSTUS C BALDWIN. 

Local Council, JOHN W. CHAMPLIN, WILLARD F. 
KEENEY, JEROME C. KNOWLTON, O'BRIEN J. 
ATKINSON, EDWIN F. CONELY. • 

Minnesota —Vice-President, HIRAM F. STEVENS. 

Local Council, WM. J. HAHN, JOHN B. SANBORN, 
W. C. WILLISTON. • 

Mississippi.- Vice-President, W. V. SULLIVAN. 
Local Council, C. H. ALEXANDER. 

Missouri.— Vice-President, JAMES M. LEWIS. 

Local Council, JOHN E. McKEIGHAN, CHARLES 
CLAFLIN ALLEN, FREDERICK N. JUDSON, 
CHARLES NAGEL, JAMES B. GANTT, GARDI- 
NER LATIIROP. 

Montana.— Vice-President. WILBUR F. SANDERS. 

* 
NEBRASKA.-Vice President, CHARLES J. GREENE. 

Local Council, JAMES M. WOOLWORTH, N. S. HAR- 
WOOD, J. C. COWIN. 

New Hampshire.— Vice-President, JOHN L. SPRING. 

Local Council. DAVID CROSS, FRANK S. STREETER, 
JOSEPH W. FELLOWS. 

New Jersey.— Vice-President, CHARLES BORCHERLING. 

Local Council, ANTHONY Q. KEASBEY, SAMUEL 
H. GREY, JAS. B. VREDENBURGH. 

New York.— Vice-President, ROBERT D. BENEDICT. 

Local Council, AUSTEN G. FOX, EDWARD F. BUL- 
LA RD,ORLANDO B. POTTER.CHAS A.PEABODY, 
W. MORTON GRINNELL, W. H. ROBERTSON, 
W.W.MACFARLAND, CHARLES L. LAMBERTON. 

North Carolina —Vice-President, JOHN L BRIDGERS. 
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North Dakota.— Vice-President, BURKE CORBET. 

Ohio.— Vice-President, SAMUEL F. HUNT. 

Local Council, JOHN J. HALL, LOUIS H. PIKE, JOHN 
D. SULLIVAN, JOEL W. TYLER, STEPHEN R. 
HARRIS, NEWELL K. KENNON, SETH S. 
WHEELER. 

Oregon. — Vice-President, Vacant. 

Pennsylvania.— Vice-President. RICHARD VAUX. 

Local Council, MORTON P. HENRY, WALTER GEO. 
SMITH, GEORGE F. BAER, SAMUEL WAGNER, 
GEORGE W. GUTHRIE, GEORGE S. GRAHAM, 
W. U. HENSEL. 

Rhode Island.— Vice-President, JAMES TILLINGHAST. 

Local Council, JOSEPH C. ELY, DARIUS BAKER, 
WM. G. ROELKER. 

South Carolina.— Vice-President, GEO. LAMB BUIST. 

Local Council, B. L. ABNEY, J. F. J. CALDWELL, 
C. A. WOODS. 

South Dakota.— Vice-President, J. W^ WRIGHT. 

% 
Tennessee.- Vice-President, H. H. LURTON. 

Local Council, R. F. JACKSON, ALBERT D. MARKS, 

A. M. TILLMAN, J. W. BONNER. 

Texas —Vice-President, T. N. WAUL. 

Local Council, J. H. McLEARY. 

Utah Territory.— Vice-President, RICHARD B. SHEPARD. 

Vermont.— Vice-President, S. C. SHURTLEFF. 

' Local Council, WILLIAM E. JOHNSON, ELIHU B. 
TAFT, J. G. McCULLOUGH. 

Virginia.— Vice-President, THOMAS NELSON PAGE. 

Local Council, WM. J. ROBERTSON, WM. R. McKEN- 
NEY, ALFRED P. THOM, CHARLES A. GRAVES, 
THEODORE S. GARNETT, S. GRIFFIN, M. M. 
GILLIAN, JAMES LYONS, R. S. THOMAS. 

Washington.- Vice-President, ELL WOOD C. HUGHES. 
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^BBT Virginia.— Vice-President, W. W. VAN WINKLR 
Local Council, JOHN A. HUTCHINSON. 

Wisconsin.— Vice-President. ALFRED L. GARY. 

Local Council, JAMES G. FLANDERS, JOSHUA 
STARK, W. P. BARTLETT, JOHN C. 8POONER, 
GEORGE G. GREENE. 

^^OMiNG.— Vice-President, JOHN A. RINER. 

Local Council, CHARLES N. POTTER, JOHN. W. 
LACEY. 
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STANDING COMMITTEES. 
1893-1894. 



Jurisprudence and Law Reform. 

GEORGE TUCKER BISPIIAM, Philadelphia, Pennsylvania. 
J. M. DICKINSON, Nashville, Tennessee. 
SAMUEL F. HUNT, Cincinnati, Ohio. 
E. B. SHERMAN, Chicago, Illinois. 
JOSEPH W. SYMONDS, Portland, Maine. 

Judical Administration and Remedial Procedure. 

WALTER B. HILL, Macon, Georgia. 
ROBERT D. BENEDICT, New York, New York. 
JOHN W. CARY, Chicago, Ulinois. 
JAMES S. PIRTLE, Louisville, Kentucky. 
THOMAS DENT, Chicago, Illinois. 

Legal Education and Admission to the Bar. 

WILLIAM G. HAMMOND, St. Louis, Missouri. 
GEORGE M. SHARP, Baltimore, Maryland. 
HENRY WADE ROGERS, Evanston, Illinois. 
SAMUEL WILLISTON, Boston, Massachusetts. 
CHARLES A. GRAVES, Lexington, Virginia. 

Commercial Law. 

GEORGE A. MERCER, Savannah, Georgia. 
SAMUEL WAGNER, Philadelphia, Pennsylvania 
A. Q. KEASBEY, Newark, New Jersey. 
HENRY C. TOMPKINS, Montgomery, Alabama. 
WILBUR F. SANDERS, Helena, Montana. 
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International Law. 

GEORGE H. BATES. Wilmington, Delaware. 
J. M. WOOLWORTH, Omaha, Nebraska. 
R. M. VENABLE, Baltimore, Maryland. 
EVERETT P. WHEELER, New York, New York. 
MARTIN D. FOLLETT, Marietta, Ohio. 

Publications. 

WILLIS VAN DEVANTER, Cheyenne, Wyoming. 
LEONARD A. JONES, Boston, Massachusetts. 
ALFRED L. GARY, Milwaukee, Wisconsin. 
WALTER B. HILL, Macon. Georgia. 
CHARLES BORCHERLING, Newark, New Jersey. 

GRfEVANCES. 

HENRY WISE GARNPTTT, Washington, District of Columbia. 
THOMAS J. O'BRIEN, Grand Rapids. Michigan. 
BERNARD McCLOSKEY, New Orleans, Louisiana. 
CORTLANDT PARKER, Newark, New Jersey. 
GARDINER LATHROP, Kansas City, Missouri. 

Obituaries, 

JOHN HINKLEY, Baltimore, Maryland. 
FRANCIS LACKNER, Chicago, Illinois. 
CHARLES CLAFLIN ALLEN, St. Louia, Missouri. 
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SPECIAL COMMITTEES. 



COMMITTKE ON CLASSIFICATION OF THE LAW. 

W. B. HORNBLOWER, New York, New York. 
EMLIN McCLAlN, Iowa City, Iowa. 
E T. MERRICK, Ja., New Orleans, Louisiana. 
BURR W. JONES, Madison. Wisconsin. 



Committee on Indian Legislation. 

JOHN B. SANBORN, St Paul, Minnesota. 

WILLIAM B. HORNBLOWER, New York, New York. 

JAMES BRADLEY THAYER, Cambridge, Massachusetta. 

Committee on Uniform State Laws, etc. 

LYMAN D. BREWSTER, Oiairman, Danbury, Connecticut. 
D. 8. TROY, Montgomery, Alabama. 
M. M. CORN, Little Rock, Arkansas. 
ROBERT Y. HAYNE, San Francisco, California. 
GEORGE J. BOAL, Denver, Colorado. 
IGNATIUS C. GRUBB, Wilmington, Delaware. 
HENRY WISE GARNETT, Washington, District of Columbia. 
R, W. WILLIAMS, Tallahassee, Florida. 
P. W. MELDRIM, Savannah, Georgia. 
HENRY STUART GREGORY, Wallace, Idaho. 
EDWIN BURRITT SMITH, Chicago, Illinois. 
J. W. McLOUD, South McAlester, Indian Territory. 
W. P. FISIIBACK. Indianapolis, Indiana. 
EMLIN McCLAIN, Iowa City. Iowa. 
GEORGE R. PECK, Topeka. Kansas 
GEORGE M. DAVIE, Louisville, Kentucky. 
ERNEST B. KRUTTSCHNITT, New Orleans, Louisiana. 
A. A. STROUT, Portland. Maine. 
8KIPWITII WILMER, Baltimore, Maryland. 
LEONARD A. JONES, Boston, Massachusetts. 
T. J. O'BRIEN, Grand Rapids, Michigan. 
GEORGE B. YOUNG, St Paul, Minnesota. 
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R. A. HILL, Oxford, Mississippi. 

GARDNER LATHROP, Kansas City, Missouri. 

W. F. SANDERS, Helena, Montana. 

JAMES. M. WOOL WORTH, Omaha. Nebraska. 

JAMES F. COLBY, Hanover, New Hampshire. 

R. WAYNE PARKER. Newark, New Jersey. 

GEORGE HOADLY, New York, New York. 

JOHN L. BRIDGERS, Tarboro, North Carolina. 

CHARLES C. BALDWIN, Cincinnati, Ohio. 

CHARLES H. CAREY, Portland, Oregon. 

HAMPTON L. CARSON, Philadelphia, Pennsylvania. 

JAMES TILLINGHAST, Providence, Rhode Island. 

H. E. YOUNG, Charleston, South Carolina. 

J. W. WRIGHT, Clark, South Dakota. 

B. M. ESTES, Memphis, Tennessee. 

J. H. McLEARY, San Antonia, Texas. 

RICHARD B. SHEPARD, Salt Lake City, Utah Territory. 

NORMAN PAUL, Woodstock Vermont. 

JAMES LYONS, Richmond, Virginia. 

E. C. HUGHES, Seattle, Washington. 

J. A. HUTCHINSON, Parkersbnrg. West Virginia. 

BRADLEY G. SCHLEY, Milwaukee, Wisconsin. 

JOHN W. LACEY, Cheyenne, Wyoming. 

Federal Code of Criminal Procedure. 

JOHN F. DILLON, New York, New York. 
WALTER B. HILL, Macon, Georgia. 
CHARLES CLAFLIN ALLEN, St. Louis, Missouri. 
GEORGE P. WANTY, Grand Rapids, Michigan. 
HORACE W. FULLER, Boston, Massachusetts. 
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ALPHABETICAL LIST OF MEMBERS. 
1893-1894. 



Abbott, Austin, New York, N. Y. 

Abbot, Everett, New York, N. Y. 

Abbott, Nathan, Boston, Mass. 

Abert, Wiluam Stone, Washington, D. C. 

Abney, B. L., Columbia, 8. C. 

Adams, E. B., St. Louis, Mo. 

Adams, Samuel B., Savannah, Ga. 

Adams, Walter, So. Framingham, Mass. 

Akin, John W., Cariereville, Ga. 

Albert, Kichard S., Baltimore, Md. 

Albin, John H., Concord, N. H. 

Aldbich, Charles H., Chicago, 111. 

•^Aldrich, p. Emory Worcester, Mass. 

Aldrich, Robert Barnwell, S. C. 

Alexander, C. H., Jackson, Miss. 

Alexander, Juijan J., . . . Baltimore, Md. 

Alexander, Taliaferro, Shreveport, La. 

— Allen, Charles Claplin, St. Louis, Mo. 

Allen, Frank D., Boston, Mass. 

.Allen, Horace G., Boston, Mass. 

Allen, M.T., Boston, Mass. 

Allen, Robert, Jr., Red Bank, N. J. 

Allison, Andrew, Nashville, Tenn. 

Altgeld, John P., Chicago, 111. 

Ames, Jambs Barr, Cambridge, Mass. 

Andrews, James P., Hartford, Conn. 

Angell, Walter F., Providence, R. I. 

Appleton, Frederick H. Bangor, Me. 

Appleton, John IT., Boston, Mass. 

Arnold, Michael Philadelphia, Pa. 

Ashley, Henry D., Kansas City, Mo. 

Ashton, J. Hubley, Washington, D. C. 

Atherton, Henry B. , Nashua, N. H. 

Atherton, Thomas H., . Wilkesbarre, Pa. • 

Austin, Leverett N., Hartford, Conn. 
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Austin, R. N., Milwaukee, Wis. 

Avery, Fbank C, ^ New York, N. Y. 

Ayer, B. F., Chicago, 111. 

Babcock, Daved, Fond da Lac, Wis. 

Bacon, Selden, Minneapolis, Minn. 

Baeb, Georqe F., Reading, Pa. 

Baeley, Wiixiam W., Nashua. N. II. 

Baker, Ashley D. L., Gloversville, N. Y. 

Baker, Darius, Newport, R. I. 

Baker, Herbert L., Detroit, Mich. 

Baker, John H., Indianapolis, Ind. 

Baldwin, Augustus C, Pontiac, Mich. 

Baldwin, Charles C, Cleveland, Ohio. 

Baldwin, Robert R., Chicago, 111. 

Baldwin, Simeon E., New Haven, Conn. 

Baldwin, William D., Washington, D. C. 

Ball, Dan. H., Marquette, Mich. 

Bancroft, Solon, Boston, Mass. 

Barbbb, Charles, Oshkosh, WUs. 

Barclay, Shepard, Jeflereon City, Mo. 

Bardeen, Charles V., Wausau, Wis. 

Barrow, Pope, Savannah, Ga. 

Bartlett, Charles L., Macon, Ga. 

Bartlett, John P., New Britain, Conn. 

Bartlett, William Pitt, Eau Claire, Wis. 

Bashford, R. M., Madison, Wib, 

Batchelder, Charles E., . Portsmouth, N. H. 

Batcheller, George S., Washington, D. C. 

Bates, George H., Wilmington, Del. 

Bates, George W., Detroit, Mich. 

Bausman, J. W. B., Lancaster, Pa. 

Baxter, Ed., Nashville, Tenn. 

Baxter, William M., Knoxville, Tenn. 

Bayard, Thomas F., Wilmington, Del. 

Beach, Charles F., Jr., New York, N. Y. 

Beach, Myron H., Chicago, 111. 

Beck, James M., Philadelphia, Pa. 

Bedford George R., Wilkesbarre, Pa. 

Bedle, Joseph D., Jersey City, N. J. 

Beeber, Dimner, Philadelphia, Pa. 

Belcher, S. Clifford, Farmington, Me. 

Bell, C. U., Lawrence, Mass. 

Bell, Clark, New York, N. Y. 

Benedict, Robert D., New York, N. Y. 

Benedict, W. 8., New Orleans, La. 
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Bennett, Edmund H., Taunton, Maas. 

Bennett, John R, Janesville, Wis. 

Benton, Daniel L., Homellsville, N. Y. 

Benton, Reuben C Minneapolis Minn. 

Bernard, Richard, Baltimore, Md. 

Berry, Walter V. R., Washington, D. C. 

Bigelow, Melville M., Boston, Mass. 

Binoham. Harry, Littleton, N. H. 

Bird, George E., Portland, Me. 

Bird, George W., Madison, Wis. 

Bischoff, IIknry, Jr., New York, N. Y. 

BispHAM, George Tucker, Philadelphia, Pa. 

BiBSELL, J. B., Denver, Col 

Blair, James L., St. Louis, Mo. 

Blair, John S., Washington, D. C. 

Blake, John W., Laramie, Wyo. 

Bloodoood, Francis, Milwaukee, Wis. 

BoAL, George J., ....•• • Denver, Col. 

Bonaparte, Charles J., Baltimore, Md. • 

Bond, Lester L., Chicago, 111. 

Bond, S. R., Washington, D. C. 

Bonner, J. W., Nashville, Tenn. 

BoNNKY, (i. C, Chicago, 111. 

BoNNEY, George B., . ••. .' NewYork, N. Y. 

BoRCHERLiNG, Charles, Newark, N. J. 

Bottum, E. II., Milwaukee, Wis. 

Bowers, E. J., Bay St. Louis, Miss. 

Bowler, Robert B , Cincinnati, O. 

BoYCE, John J., Santa Barbra, Cal. 

Bradford, Edward G., Wilmington, Del. 

Bradley, Charles, Providence, R. 1. 

Bradwelt^ James B Chicago, 111. 

Braman, Grenville D., Boston, Mass. 

Brandeis, Louis D., Boston, Mass. 

Breaux, G. a., New Orleans, La. 

Breckinridge, Wm. C. P., Lexington, Ky. 

Bredin, James, Pittsburgh, Pa. 

Brewster, Lyman D., Danbury, Conn. 

Brice, Albert G., New Orfeans, La. 

-^Bridgers, John L., Tarboro, N. C 

Briogs, James E., Rochester, N. Y. 

Briscoe, Charles H , Hartford, Conn. 

Bristow, Benjamin II., New York, N. Y. 

Britton, Alexander T., Washington, D. C. 

Broadhead, J. Davis, South Bethlehem, Pa. 
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Beioadhead, Jambs O., St. Louis, Mo. 

- Brooks, Francis A., / . . . Boston, Maes. 

Brown, Addison, New York, N. Y. 

Brown, Chapin, Washington, D. C. 

Brown, Edgar A., Iiidianapolis, Ind. 

Brown, Henry B., Washington, D. C. 

Brown, John Douglass, Jr., Philadelphia, Pa. 

Browning, Frank T., Washington, D. C. 

Bruno, Richard M., N^w York, N. Y. 

Brush, Charles H., New York, N. Y. 

Bryan, H. H., New Orleans, La. 

Bryan, Malachi T. , Nashville, Tenn. 

BucHAKAN, James, Trenton, N. J. 

BucKNER, B. F., Louisville, Ky. 

Budd, Henry, Philadelphia, Pa. 

- BuiST, George Lamb, Charleston, S. C. 

BuiLAKD, E. F., Saratoga Springs, N. Y. 

-- Bullock, A. G., Worcester, Mass. 

Bumpus, Everett C, Boston, Mass. 

BcRKE, John F Milwaukee, Wis. 

Burket, Jacob F., Findlay, O. 

Burnett, Henry L., New York, N. Y. 

Burnett, William H., Philadelphia, Pa. 

Burn HAM, Henry E., Manchester, N. H. 

Burnham, Hugh L., Chicago. 111. 

Burnham, Telford Chicago, 111. 

Burns, Charles, H., Wilton, N. H. 

Burns, George J., Ayer, Mass. 

Burton, Robert A., Chicago, 111. 

Bushnell, Allen R., Madison, Wis. 

Bushnell, T. H , Hurley, Wis. 

Bltler, Charles, New York, N. Y. 

Butler, Charles Henry, NewYork, N. Y. 

Butler, Hugh, Denver, Col. 

BuTLEB, John M., Indianapolis, Ind. 

Butler, John Maurice, Indianapolis, Ind. 

Butler, Noble C, Indiannpolis, Ind . 

Butler, William Allen, New York, N. Y. 

Butler, William Allen, Jr., New York, N. Y. 

BuTZ, Otto C, Chicago, 111. 

Caldwell, Henry C Little Rock, Ark. 

- Caldwell, J. F. J., Newberry, S. C. 

Calhoon, S. S., Jackson, Miss. 

Calhoun, Patrick, Atlanta, Ga. 

Callahan, Ethelbert, Robinson, 111. 
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Calvin, Delano C, New York, N. Y. 

Campbell, Lemuel R., NashVille, Tenn. 

Carey, Charles H., Portland, Oregon. 

Carroll, Willlam H., Memphis, Tenn. 

•- Carson, Hampton L., Philadelphia, Pa. 

Carter James C, New York, N. Y. 

Carter, William E., Platteville, Wis. 

Carusi, Eugene, Washington. D. C. 

Carver, Eugene P., Boston, Mass. 

Cary, Alfred L., Milwaukee, Wis. 

Cary, John W., Chicago, 111. 

Cass, George W., Chicago, 111. 

Cate, Albion, Chicago, 111. 

Chadbourne, Thomas L., Houghton, Mich. 

Chamberlain, D. H., New York, N. Y. 

Champlin, John W., Grand Rapids, Mich. 

Champion, Samuel A., Nashville, Tenn. 

Champlin, Edgar R., Boston, Mass. 

• Chandler, Alfred D., Boston, Mass. 

Charlton, Walter G., Savannah, (Ja. 

Chase, George, New York, N. Y. 

Clark, Gaylord B., Mobile, Ala. 

Clark, I. R., Boston, Mass. 

Clark, James Gardner, New Haven, Conn. 

Clark, Thomas Allen, Albany, N. Y. 

Clark, William 11 Dallas, Texas. 

Clarke, Marshall J., Atlanta, Ga. 

- Cl ark j:, Thomas William, . .* Boston, Mass. 

Clayton, II. D., Eufaula, Ala. 

Clementson, George Lancaster, Wis. 

- Clifford, Charle.s W., • • . . . New Bedford, Mass. 

Clinton, Henry L., • . . New York, N. Y. 

Clough, Lucien B., Manchester, N. H. 

Cochran, Alexander G., St. Louis, Mo. 

Coggan, Marcellus, Boston, Mass 

— CoHN, M M., Little Rock, Ark. 

Colby, Francis T., Chicago, 111. 

- Colby. James F., Hanover, N. H. 

Cole, Charli-s J., Hartford, Conn. 

Collier, M. Dwight New York, N. Y. 

Collins, Patrick A., Boston, Mass. 

Colman, P^lihu, Fond du Lac. Wis. 

Coi^ton, Edward, Cincinnati, Ohio. 

--CoNANT, Chester C, Greenfield, Mass. 

Con ANT, George A., Hartford Conn. 
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CoNARBOE, George M., Philadelphia, Pa. 

CoNELY, Edwin F., Detroit, Mich. 

Ck)NELY, John D., Detroit, Mich. 

Ckx)K, Charles Sumner, Portland, Me. 

Cook, William W., New York, N. Y. 

CooLEY, Thomas M., Ann Arbor, Mich. 

CooLiDOE, William H., Boston, Mass. 

Coon, John, Cleveland, Ohio. 

Cooper, Edmund, Shelby ville, Tenn. 

Cooper, John S., Chicago, 111. 

Copeland, Alfred M., Springfield, Mass. 

— Corbet, Borke, Grand Forks, No. D. 

'J^ - Corcoran, John W., Boston, Mass. 

CosTE, Paul F., St. Louis, Mo. 

t^ > Cotter, James E., Boston, Mass. 

Cotton, John B., Washington, D. C. 

Cow EN, John K Baltimore, Md. 

CowiN, J. C, Omaha, Neb. 

Cox, L. B., Portland, Oregon. 

i\ w.Crapo, William W., New Bedford, Mass. 

Crawford, Andrew, Chicago, 111. 

" Crockek, George G., Boston, Mass. 

Cross, David, Manchester, N. II. 

Cross, E. J. D Baltimore, Md. 

Crovatt, a. J., Brunswick, Ga. 

Crowbll, Charles E., New York, N. Y. 

Culver, M. Eugene, Middletown, Conn. 

Cuming, James R., New York, N. Y. 

CuMMiNG, Joseph B., Augusta, Ga. 

Cummins, A. B., Des Moines, Iowa. 

Cunningham, Frederic, Boston, Mass. 

Cunningham, Henry C, Savannah, Ga. 

Curtis, Julius B., , Stamford, Conn. 

- CuTCHEON, Sullivan * ., Detroit, Mich. 

■ * Dabney, L. S., Boston, Mass. 

Dana, Samuel W., New Castle, Pa. 

Dana, William S., Turner's Falls, Mass. 

Daniels, Francis B., . Dubuque, la. 

Dargan, E. Keith, Darlington, S. C. 

Dart, Henry P., New Orleans, La. 

Davie, George M., Louisville, Ky. 

Davis, II. E Washington, D. C. 

Davis, John, Lowell, Mass. 

Davis, Simon, . . ! Boston, Mass. 

Davison, Charles A., New^ York, N. Y. 
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Dean, Benjamin, South Boston, Mass. 

Decker, Westbrook 8., Denver, Col.. 

— Deery, John, Dubuque, Iowa. 

DbLacy, John F., Eastman, Ga. 

DENisGRB, George, New Orleans, La. 

Denj&gre, Walter D., New Orleans, La. 

Dennis, George J., Los Angeles, Cal. 

— Dent, Thomas, Chicago, 111. 

Derr, Andrew F., Wilkesbarre, Pa. 

Desty, Robert, Rochester, N. Y. 

l\ Dickinson, Don M., Detroit, Mich. 

"^^ Dickinson, J. M., Nashville, Tenn. 

^ Dickinson, M. F., Jr., Boston, Mass 

Dickinson, S. Meredith, Trenton, N. J. 

, Dickson, Herbert E., New York, N. Y. 

W" « DiLLAWAY, W. E. L., Boston, Mass. 

Dillon, Hiram P., Topeka, Kan. 

-* Dillon, John F., New Y'ork, N. Y. 

Dinneen, John H., Richmond, Va. 

DoBSON, Charles L., Kansas City, Mo. 

^ - - Dodge, Frederic, Boston, Mass. 

Donaldson, John J., Baltimore, Md. 

Donaldson, William R., St. Louis. Mo 

Dos Passos, John R., New York, N. Y. 

Doty, Spencer C New York, N. Y. 

Dougherty, J. Hampden, New York. N. Y. 

Doyle, John H., Toledo, Ohio. 

Doyle, Louis F., New York, N. Y. 

Doyle Peter, Milwaukee, Wis. 

Drew, Franklin M., Lewiston, Me. 

duBignon, Fleming G., Savannah. Ga. 

DuFFiELD, IIrnry M., Detroit, Mich. 

Duncan, John S., Indianapolis, Ind. 

Duncombe, John F., Fort Dodge, Iowa. 

Dunham, Charle-, Geneseo, 111. 

DuVal, Benjamin T., Fort Smith, Ark. 

Earle, William E., Washington, D. C. 

Eastman, Samuel ('., Concord, N. H. 

Eastman, Sidney C, Chicago, 111. 

^ Eaton, Amasa M., Providence, R. L 

Eaton, Sherburne B., New York, N. Y. 

Edmonston, William E., Washington, D. C. 

Edwards, Tryon H., Harrisburg, Pa. 

Eggleston, Arthur F., . . Hartford, Conn. 

El am, John H., Indianapolis, Ind. 
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• Eld£b, Samuel J., Boston, Mass. 

Elliott, Bybon K., Indianapolis Ind. 

Elliott, C. W., Minneapolis, Minn. 

Elliott, William F., Indianapolis, Ind. 

Ely. Joseph C, Providence, R. 1. 

Emery Lucillius A., ... Ellsworth, Me. 

-- Emery, Woodward, Cambridge, Mass. 

Endicott, Wm. C, Salem, Moss. 

EsixiB, Alfred, Chicago, 111. 

Ensign, Josiah D., • Duluth, Minn. 

- Ernst, Gkoroe A. O., Boston, Mass. 

Erwin, R. G., Savannah, Ga. 

— EsTABROOK, Gkoroe W., Boston, Ma£<8. 

Estes, Bedford M Memphis, Tenn. 

EsTES, .Claud, Macon, Ga. 

EvARTS, Wm. M., New York, N. Y. 

Everett, William, Quincy, Mass. 

Fairbanks, Chas. W., Indianapolis, Ind. 

Fairchild, H. O., Marinette, Wis. 

.>r Fall, George Howard Boston, Maj^s. 

Fallioant, Robert, Savannah, Ga. 

Farquhab, Guy E., Potts vi lie, Pa. 

Farrar, Edgar H., New Orleans, La. 

Fearonb, George H., New York, N. Y. 

Felker, Charles W., Oshkosh, Wis. 

^ Fellows, Joseph W., . Manchester, N. H. 

Fend ALL, Reginald, Washington, D. C. 

Fentress, James, Chintgo, 111. 

Ferguson, E. A., Cincinnati, O. 

Ferrd«, Aaron A., Cincinnati, O. 

Field, David Dudley, New York, N. Y. 

Field, Heman H., Chicago, lU. 

— Fish, Frederics: P., Boston, Mass. 

Fish, John T., Chicago, 111. 

Fishback, W. P., Indianapolis, Ind. 

Fisher, Elam, Eaton, O. 

Fisher, William A , Baltimore, Md. 

Fisher William Righter, Philadelphia, Pa. 

FissE, William E., St. Louis, Mo. 

Fitch, Edward H., Jefferson, O 

Flandeau, Charles E., St. Paul, Minn. 

Flanders, James G., Milwaukee, Wis. 

Fleischmasn, Simon, Buffalo, N. Y. 

FLEBOfiNG, James, . . Jersey City, N. J. 

Fletcher, Niram A., Grand Rapids, Mich. 
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Flower, James M., Chicago, 111. 

- FoLLETT, Martin D., Marietta. O. 

Form AN, Benjamin Rice, New Orleans, La. 

Foster, Alfred D., Boston. Mass. 

Foster, Reginald Boston, Mass. 

Foster, Roger, New York. N. Y. 

Fox, Austen G., New York, N. Y. 

French, William B., Boston, Mass. 

Frey, Philip W., P>an8ville, Ind. 

Frost, Edward W., Milwaukee, Wis. 

Fuller, George, San Diego, Cal. 

-^ Fuller, Horace W., Boston, Mass. 

Fullerton, Joseph S., St. Louis Mo. 

Gager, Edwin B., Birmingham, Conn. 

Gaines, John W., Nashville, Tenn. 

— Gallagher, Charles T., Boston, Mass. 

Gantt, James B., Jefferson City, Mo. 

— Gargan, Thomas J., Boston, Maj%. 

Garland, Augustus H., Washington, D. C. 

Garland, Spottswood, Wilmington, Del. 

— 'Garneft, Henry Wise, Washington, D. C. 

Garnett, Theodore S., Norfolk, Va. 

Garrard, William, Savannah, Ga. 

Garretson, a. Q., Jersey City. N. J. 

Gartside, John M., Chicago, 111. 

GarVEr, T. F., Salina, Kan. 

Gary, Elbert II., Chicago, 111. 

Gaston, William, Boston, Mass. 

Gaut, John M., Nashville, Tenn. 

Gibbons, John, Chicago, Ilh 

"- Gibson, James A., San Diego Cal. 

Gibson, William K., Milwaukee, Wis. 

Gilbert, Lyman D., Harrisburg, Pa. 

GiLLAND Thomas M., Kingstree, S. C. 

Gilliam, Marshall M., Richmond, Va. 

GiLLPATRicK, J. H., Leavenworth, Kan. 

GiLSON, N. S., Fond du Lac, Wis. 

Gleed, Charles S., Topeka, Kan. 

Glked, J. W., Topeka, Kan. 

Glezbn, Edward K., Providence, R, I. 

GoBLE, L. Spencer, Newark, N. J. 

Goebel, William, Covington, Ky. 

Goodhart, Morris^ New York, N. Y. 

- Goodwin, Frank, Boston, Mass. 

Gordon, William A., Washington, D C. 
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Gould, Roberts., Aastin, Texas. 

GoTJLDER, Harvey D., Cleveland, O. 

Grace, H. H., West Superior, Wis. 

Graham, George S., Philadelphia, Pa. 

Grant, Alexander, Jr., Newark, N. J. 

Graves. Charles A., Lexington, Va. 

Gray, George, Wilmington, Del. 

*^Gray, John C, Boston, Mass. 

Gree^, Benjamin W., Emporium, Pa. 

Green, Edwin P., Akron, O. 

Greene, Charles J., Omaha, Neb. 

Greene, George G., Green Bay, Wis. 

Gregg, Maurice, Baltimore, Md. 

Gregory, Charles N., Madison, Wis. 

^ Gregory, Henry Stuart, Wallace, Idaho. 

Gregory, Stephen S., Chicago, 111. ^ 

Grey, Samuel H., Camden, N. J. 

Griffin, Levi T., Detroit, Mich. 

Griffin S., Bedford City, Va. 

Grinnell, W. Morton, New York, N. Y. 

Groesbeck, Herman V. S., Laramie, Wyo. 

Gross, Charles E., Hartford, Conn. 

'-Grubb, Ignatius C, Wilmington, Del. 

Guernsey, Nathanial T., Des Moines, Iowa. 

GuNCKEL, Lewis B., Dayton, O. 

— Guthrie, George W., Pittsburg, Pa. 

*- Guy, Jackson, . Richmond, Va. 

GwiNN, Charles J. M., Baltimore, Md. 

Haceiney, Leonard C, Indianapolis, Ind. 

Hagerman, Frank, Kansas City, Mo. 

Haoermak, James, Kansas City, Mo. 

Haoner, Randall, Washington, D. C. 

Hahn, William J., Minneapolis, Minn. 

Hale, Clarence, Portland. Me, 

Hale, George S., Boston, M iss. 

-- Hall, Bordman Boston, Mass. 

HalL) Habry H., New Orleans, La. 

— Hall, John J., Akron, O. 

Hallett, Moses, Denver, Col. 

Halsey, Jeremiah, Norwich, Conn. 

Hamilton, Alexander, Petersburg, Va. 

Hamilton, George Earnest, Washington, D. C. 

Hamun, Chables, Bangor, Me. 

Hamline, John H., Chicago, 111. 

Hammer, D. Harry, Chicago, 111. 
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Hammund, John C, Northampton, Mass. 

Hammond, N. J., Atlanta, Ga. 

Hammond, William G., St, Louis, Mo. 

Hammons, Everett, Anoka, Minn. 

Handley, John, Soranton, Pa. 

Hanson, Burton, Chicago, 111. 

Hard, A. W., Milwaukee, Wis. 

Harding, Charles F., Chicago, III* 

Harding, George F., Chicago, 111. 

Harino, Cornelius 1., Milwaukee, Wis. 

Harris, Stephen R., Bucyru4, O. 

Harrison, Benjamin, Indianapolis, Ind. 

Harrison, Lynde, New Haven, Conn. 

Harrison, Richard A , Columbus, O. 

Hart, W. O., New Orleans, La. 

Harwood, N. S., Lincoln, Neb. 

— liASKELL, Thomas H., Portland, Me. 

Hause, J. Frank E., West Chester, Pa. 

Hawkesworth, R. W., New York, N. Y. 

Hayne, Robert Y., San Franci<»co, Cal. 

Hebard, Frederic S., Chicago, 111. 

— Hemenway, Alfred, Boston, Mass. 

Hemenway, George L., Hopkinton, Mass. 

Hemphill, Joseph West Chester, Pa. 

Henderson, J. B., Washington, D. C. 

Hendrick, W. J., Frankfort, Ky. 

Henry, Morton P., Philadelphia, Pa. 

Hensel, W. U., I^Ancaster, Pa. 

Hekendeen, Edward G., Elmira, N. Y. 

^^^ — Hesseltine, Francis S., Boston, Mass. 

Hiester, Isaac, Reading, Pa. 

Higginbotham, C. C, Buckhannon, W. Va. 

HiGGiNS, Anthony Wilmington, Del. 

— Hill, R. A., Oxford, Miss. 

HiLL> Walter B., Macon, Ga. 

HiLLES, William S., Wilmington, Del. 

Hilton, G. Arthur, Boston, Mass. 

Hinckley, Robert H., Philadelphia, Pa. 

HiNE, Lemon G., Washington, D. C. 

\ - H ink LEY, Edward Otis, Baltimore, Md. 

- -Hinkley, John, Baltimore, Md. 

— Hitchcock, Henry, St. Louis, Mo. 

HoADLY, George, New York, N. Y. 

IIoBSON, Henry W., Denver, Col. 

IIoFFKCKER, James H., Jr., Wilmington, Del. 
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HoiTT, C. W., Nashua, N. H. 

HoLDOM, Jesse, . Chicago, III. 

Holt, George C, New York, N. Y. 

Hoofer, Arthur W., '. Boeton, Mass. 

Hopkins, W. 8. B., Worcester, Mass. 

-- Hornblower, William B., New York, N. Y. 

Horner, John J., Helena, Ark. 

HoRTON, S. Dana., Pomeroy, O. 

HosMER, Georoe S Detroit, Mich. 

Houston, Lock E., Aberdeen, Miss. 

Houston, William T., New York, N. Y. 

Howard, Samuel, Milwaukee, W^is. 

- Howe, Elmer P., . .' Boston, Mass 

Howe, W. W.. New Orleans, La. 

Howry. Charles B., Oxford, Miss. 

HoYNE, Philip A., Chicago, III. 

HoYT, Frank M., Milwaukee, Wis. 

Hubbard, Thomas H., New York, N. Y. 

HuDD, Thomas R., Green Buy, Wis. 

HuEY, John S., Chicago, III. 

HuEY, Samuel B., Philadelphia, Pa. 

Hughes, Benjamin F., Philadelphia, Pa. 

Hughes, Charles J., Jr., *. . Denver, Col. 

HuGHB'J, E. C , Seattle, Wash. 

Hughes, Robert M., Norfolk, Va. 

Hi'GHES, Thomas, 'Baltimore, Md. 

Hunt, Carleton, New Orleans, La. 

^HuNT, Freeman, Boston, Mass. 

• — Hunt, Samuel F., Cincinnati, O. 

Hunter, Charles F., Milwaukee, Wis. 

HuRD, Harvey B., Chicago, 111. 

Hurlburt, Edwin, Oconomowoc, Wis. 

- Hurlbutt, Henry F., Lynn, Mass. 

HuRi.BUTT, J. Belden, Xorwalk, Conn. 

HiRLEY, M. A., Wausau, Wis. 

Hutchinson, John A., Parkersburg, W. Va. 

Hyde, William W\, Hartford Conn. 

Ingalsbe, Grenville M., Sandy Hill, N. Y. 

Ingersoll, Frederick G., St. Paul, Minn. 

Isaac^s M. S., New York, N. Y. 

Jackson, Henry, Atlanta, Ga. 

Jackson, Robert F., Nashville. Tenn. 

Jameson. Ov II) B., Indianapolis, Ind. 

Jayne, H. LaBarri*:, Philadelphia, Pa. 

Jefpris, Malcolm G., Janesville, Wis. 

8 
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-- Jbnckes, Thomas A., Providence, R. I. 

Jenkins, James G., Milwaukee, Wis. 

Jenkins, Robert E., Chicago, 111. 

— ' Jennings, Andrew J., Fall River, Maaa. 

Jennings, John J. Bristol, Conn. 

Jewett, John N Chicago, 111. 

Johnson, Benjamin N., Boston, Mass. 

Johnson, D. H., Milwaukee, Wis. 

Johnson, Ei>gar M., New York, N. Y. 

Johnson, William E., Woodstock, Vt. 

Johnstone, Georoe, Newberry, S. C. 

JoiJNE, Adrian H., Nibw York, N. Y. 

Jones, Asahel W., Youngstown, O. 

Jones, Burr W., Madison, Wis. 

Jones, J. Levering, Philadelphia, Pa. 

^ Jones, Leonard A., Boston, Mass. 

- Judson, Frederick N., St. Louis, Mo. 

Karnes, J. V. C, Kansas City, Mo. 

Kauffman, a. J., Columbia, Pa. 

Keasbey, Anthony Q., Newark, N. J. 

Keasbey, Edward Q., Newark, N. J. 

• Keeney, Willard F., Grand Rapids, Mich. 

Keiir, Edward C, St. Louis, Mo. 

Keith, Ira B., Lynn, Mass. 

^ Kbllen, William V., Boston, Mass. 

Kellogg, Stephen W., Waterbury, Conn. 

Kblly, Henry B., New Orleans, La. 

Kenna, Edward D., St. Louis, Mo. 

Kennan, Thomas L., Milwaukee, Wis. 

Kennedy, John C, Boston. Mass. 

Kennon, Newell K., St Clairsville, O. 

Kent, Charles A., Detroit, Mich. 

Kern, John W., Indianapolis, Ind. 

Ketchum, William A., Indianapolis, Ind. 

Keyes, C. G., Boston, Mass, 

King, George A., Washington, D. C. 

Kingsbury, Willis A., So. Framingham, Mass. 

KiRBY, Edward P., "... Jacksonville, 111. 

Knapp, Howard H., Bridgeport, Conn. 

Knott, A. Leo, Baltimore, Md. 

-- Knowlton, Jerome C, . . Ann Arbor, Mich. 

Knowlton, Thomas O., New Boston, N. H. 

Koerner, Gustave, Belleville, 111. 

Krauthoff, L. C, Kansas City, Mo. 

KRETZiN(iER, George W., Chicago, 111. 
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Kruttsohnitt, Ernest B., New Orleans, La. 

KuLP, G£ORQE B., Wilkesbarre, Pa. 

Lacey, John W., Cheyenne. Wyoming. 

Lackner, Francis, Chicago, 111. 

'-— L ADD, B ARSON S., Boston, Mass. 

Ladd, Nath. W., Boston, Mass. 

—Lamb, Samuel O., Greenfield, Mass. 

Lambert, Tallmadge A., Washington D.C. 

Lamberton, C. L., New York, N. Y. 

Lamberton, William B., Harrisburg, Pa. 

Lancaster, Charles C, < . Washington, D C. 

Larner, John B , Washington, 1) C. 

Lathrop, Gardiner, Kansas City, Mo. 

L\wton, Alexander B., Savannah, Ga. 

Lawton, Alexander R., Jr., Savannah, Ga. 

Lea, John M., Nashville, Tenn, 

Lea, Overton, Nashville, Tenn. 

Leach, J. Granville, Philadelphia, Pa. 

Lraken, W^illiam R., Savannah, Ga. 

Lear, Henry, Doylestown, Pa, 

Leavitt, John Brooks, New York, N. Y. 

Lee, Blair, Washington, D. C. 

— - Lkeper, a, a., Virginia, 111. 

Lk(jendre, James, New Orleans, La. 

Lewis Charlton T., New York, N. Y. 

Lewis, H. M., Madison, Wis. 

Lewis, James M., St. Louis, Mo. 

Lewis, R. Bybd, Washington, D. C. 

LiBBY, Charles F., Portland, Me. 

^ LiDDON, Benjamin S., Marianna, Fla. 

Lionberqer, Isaac H., St. Louis, Mo. 

Lister, Charles C, Philadelphia, Pa, 

Livingston, J. B., Lancaster, Pa. 

Locke, Joseph A., Portland, Me. 

LocKWOOD, David B., Bridgeport, Conn. 

Logan, James A., Philadelphia, Pa. 

Logan Walter S., New York, N. Y. 

London Alexander T., Birmingham, Ala. 

— Long, John D., Boston, MasB. 

— lx)RD, Arthur, Plymouth, Mass. 

Lore, Charles B., Wilmington, Del. 

— Lowell, John, Boston, Mass. 

LowMAN, Jesse, Cincinnati, O. 

Lowret, D WIGHT M., Philadelphia, Pa. 

LuDwiG, John C, Milwaukee, Wis. 
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^ - LuRTON, Horace H., Nashville, Tenn. 

Lyman, David B , Chicago, III 

Lyons, James, Richmond, Va. 

MacFarland, W. W.. New York, N. Y. 

Mackall, William W., Jb., Savannah, Ga. 

Mackoy, William H., Cincinnati, O. 

Maddox, Samuel, Washington, D. C. 

Madill, George A., St. Louis, Mo. 

Mallory James A., Milwaukee Wis. 

Mandeuson, Charles F., Omaha, Neb. 

Manning, William J., Chicago, 111. 

Mark HAM, Daniel A., Hartford, Conn. 

Marks, Albert D., Nashville, Tenn. 

Marr, Robert H., Jr., New Orleans, Ijk 

Marshall, Charles, Baltimore, Md. 

v*^- Marshall, Joshua N., Lowell, Mass. 

Martin, J. Willis, - Philadelphia, Pa. 

Martin, P. H., Green Bay, Wis. 

— Mason, John T. (John T. Mason, R.,) .... Baltimore, Md. 

Matthews, Albert, New York, N. Y. 

Matthews, C. Bentley, Cincinnati, O. 

Maxon, Glen way, Milwaukee, Wis. 

*\ — Ttf axwell, J. Audley, Boston, Mass. 

Maxwell, Lawrence, Jr., Cincinnati, O. 

Meddauchi. Elijah W., Detroit, Mich. 

Meldrim, p. W., Savannah, Ga. 

Meloy, William A., Washington, D. C. 

— Mercer, George A., Savannah, Ga. 

Mercer, GEORtiE G., Philadelphia, Pa. 

Mercur, Rodney A., Towanda, Pa. 

Merrick, Edwin T., New Orleans, La. 

Merrick, Edwin T., Jr., New Orleans, La. 

Metcalfe, Lyne S., Jr., St. Louis, Mo. 

Miller, Augustus S., Providence, R. I. 

--Miller, B. K., Milwaukee, Wis. 

Miller, B. K., Jr., Milwaukee, Wis. 

Miller, E. Spencer, Philadelphia, Pa. 

Miller, Frank H., Augusta, Ga 

Miller, George P., Milwaukee, Wis. 

Miller, II. C, New Orleans, La. 

Miller, John S., Chicago, 111. 

Miller, N. Dubois, Philadelphia, Pa. 

Miller, William J., Washington, D. C. 

Miller, Wm. K., Augusta, Ga. 

Milliken, John D., Mci^herson, Kan. 
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•~ Mitchell, J A8. T., Philadelphia, Pa. 

— MoNAGHAN, BoBERT E., West Chester, Pa. 

MoNAGHAN, R. Jones, West Chester, Pa. 

Monroe, Charles, Loe Angeles, Cal. 

Montgomery, W. A., Oxford, Miss. 

Moore, John B., New York, N. Y. 

MooRES, Merrili^ Indianapolis, Ind. 

Moot, Adelbert, Buffiilo, N. Y. 

MoRDf CAi, T. Moultrie, Charleston, S. C. 

Morgan, Randal, Philadelphia, Pa. 

Morgan, Rollin M., New York, N. Y. 

Morris, D wight, Bridgeport, Conn. 

Morris, Howard, Milwaukee, Wis. 

Morris, M. P., Washington, D. C. 

Morris, Nathan, Indianapolis, Ind. 

Morris, Thomas J., Baltimore, Md. 

Morse, A. Porter, Washington, D. C 

I ' - -Morse, Godfrey, Boston, Mass. 

v\ ^ Morse, Robert M., Boston, Mass. 

Morton, J. R., Lexington, Ky. 

Moses, Adolph, Chicago, 111. 

Muhlenberg, Henry A., Reading, Pa. 

MuLLiN, Michael A Baltimore, Md. 

MuNN, Henry R, Washington, D. C. 

Munnikhuysen, Howard, Baltimore, Md. 

v\ MuNROE, William A., Boston, Mass. 

MuNSON, C. LaRue, Williamsport, Pa. 

Murphy, D. F., Washington, D. ('. 

'^ Myers, James J., Boston; Mass. 

Myers, Nathaniel, New York, N. Y. 

McCaleb, E. Howard, New Orleans, La. 

McCammon, Joseph K., Washington, D. V. 

McCarter, Thomas N., Newark, N. J. 

McCarthy, Henry J., Philadelphia, Pa. 

McClain, Emlin Iowa City, Iowa, 

McClellan, Thomas N., Montgomery, Ala. 

McClintock; Andrew H., Wilkesbarre, Pa. 

McCloskey, Bernard, New Orleans, La. 

McCooK, John J., New York, N. Y. 

McCrary, A. J., Keokuk, Iowa. 

McCJdllough, John G., North Bennington, Vt. 

McDonald, J. Wade, San Diego, Cal. 

McEvoY, John W., Lowell, Mass. 

McGarry, Thomas F., Grand Rapids, Mich. 

M(<tRATH, John A., Jersey City, N. J. 
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McGuifTNEBS, Edwin D., Providence, R. I. 

'■-McGuiBE, Frank H Richmond. Va, 

MgIntibe, Charles J., Cambridge. Maae. 

MgKeighan, John E., St. Louis, Mo. 

MgKennet, William R., • . . Petersbarg, Va. 

McKnight, David A., Washington, D. C. 

MgLeart, J. H., San Antonio, Ter. 

- McLouD, J. W., South McAlester. I. T. 

Naqel, Charles, St. Louis, Mo. 

Nash, Stephen P., New York, N. Y. 

Needham, Charles W., Washington, D. C. 

Nettles, Clarence S Darlington, S. C. 

Newman, Emile, Savannah, Ga, 

Nichols, George L., Jr, .... • New York, N . Y^. 

Nicholson, John R., Dover, DeL 

NiCHOMON, M. B., Council Grove, Kan. 

NiooLL, DeLancey, New York, N. Y. 

i\ ' Noble, John W., St. Louis, Mo. 

North, E. D., Lancaster, Pa. 

NoBTH, Hugh M., Columbia, Pa. 

Notes, George IL, Milwaukee, Wis. 

^ (yfiBiEN, Thomas J., Grand Rapids, Mich. 

Ogden, Lewis M., Milwaukee, Wis. 

Olmstead, Dwight H., New York, N. Y. 

Opdyke, William S., New York, N. Y. 

Orton, PhIlo a., Darlington, Wis. 

Osborne. Edwin 8. Wilkesbarre, Pa. 

Otis, A. Walker, New York, N. Y. 

v Otis, George E., San Bernardino, Cal. 

Ottofy, L. Frank, St. Louis, Mo. 

Owens, George W., Savannah, Ga. 

'-Page, Thomas Nelson, Richmond, Va. 

Palmer, Henry W., Wilkesbarre, Pa. 

Palmeb, H. L , Milwaukee, W^is. 

Palmer, John M., Springfield, III. 

Parker, CoRTLANDT, Newark, N.J. 

'y Parker, Edmund M., Boston, Mass. 

• Parker, R. Wayne, Newark, N. J. 

Parker, William H., Abbeville, S. C. 

Parmenter, Roswell a., '. . . Troy, N. Y. 

Parrish, Joseph Philadelphia, Pa. 

Parsons, Frank N., Franklin, N. H. 

Parwns, Hknry C, WUliamsport, Pa. 

- Pattee, W. S Minneapolis, Minn. 

Patterson, T. Elliott, Philadelphia, Pa. 
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Paul, Frank, Boston, Mass. 

-- Paul, Norman, Woodstock, Vt. 

Payne, James G., Washington, J). C. 

Payne, John Barton Chicago, IIL 

Pbabody, Charles A., New York, N. Y. 

Peck, George R., Topeka, Kan. 

Pendleton, Edwa.rd W., Detroit, Mich. 

Pennypacker, Charles H., West Chester, Pa. 

Fennypacker, Samuel W., Philadelphia, Pa. 

Pereles, James M., Milwaukee, Wis. 

Pereles, Thomas Jefferson, Milwaukee, Wis. 

Perkins, Edward L., Philadelphia, Pa. 

Perkins, Samuel C, Philadelphia, Pa. 

Perry, William C, Fort .^cott, Kan. 

Peters, John A , Bangor, Me. 

Phelps, Edward J., Burlington, Vt. 

Phelps, William Walter, New York, N. Y. 

Pickens, Samuel O., Indianapolis, Ind. 

Pierce, Winslow S., New York, N. Y. 

Pike, Louis H., : Toledo, O. 

PiLCHER, James S., Nashville, Tenn. 

Pillars, Isaiah, Lima, O. 

*^^ --Pillsbury, Albert E., Boston, Mass. 

PiRTLB, James 8., Louisville, Ky. 

— Poch£, F. p., New Orleans, La. 

PoLLASKY, Marcus Chicago, 111. 

Potter, Charles N., • • • . Cheyenne, Wyo. 

Potter, Frederick New York, N. Y. 

Potter, Orlando B., New York, N. Y. 

Pratt, Charles, Toledo, 0. 

Pratt, Wallace Kansas City, Mo. 

Price, J. Sergeant, Philadelphia, Pa. 

Prichard, Frank P., Philadelphia, Pa. 

Prime, Ralph E., Yonkers, N. Y. 

k\ — Proctor, Thomas W., Boston, Mass. 

Pru8S1NO,*Eugene E., Chicago, III. 

Pryor, Roger A., New York, N. Y. 

V —Putnam, Henry W., Boston, Mass. 

Quarles, Charles, Milwaukee, Wis. 

QuARLES, Joseph v., Milwaukee, Wis. 

Quintero, Lamar C, New Orleans, La. 

Ramsey, William M., Cincinnati, O. 

Randolph, E. H., Shreveport, I^. 

Randolph, Joseph F., Jersey City, N. J. 

Ranney, Fletcher, Boston, Masn. 
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- ' Ranney, Henry C, Cleveland, O. 

' RAWI.E, Fbancis, Philadelphia, Pa. 

Raymond, James H., Chicago, Hi. 

Raynoldb. Edward v., New Haven, Conn. 

Redding, Joseph D., San FranciBco, Cal. 

Reed, Henry, Philadelphia, Pa. 

Reed, Myron West Superior, Wis. 

Rbee'E, Willtam M., Washington, Ga. 

Reeve, Felix A Washington, D. C. 

Remy, Curtis H., Chicago, III. 

Richardson, George F., Lowell, Mass. 

' - Richardson, James B., Boston, Mass. 

- RicHBERG, John C, Chicago, 111. 

Rinaker, John I., Carlinville, 111. 

Riner, John A., Cheyenne, Wyo. 

RoBBiNB, Edward D., Hartford, Conn. 

Robertson, A. Heaton, New Haven, Conn. 

• Robertson, William H., Katonah, N. Y. 

Robertson, William J., Charlottesville, Va. 

Robinson, Leigh, Washington, D. C. 

RoELKER, William G., Providence, R. I. 

>- Rogers, Henry Wade, Evanston, 111. 

Rogers, Platt, Denver, Col. 

Rogers, Robert Lyon, Baltimore, Md 

Rogers, Samuel G., Akron, O. 

Rogers, Sherman 8., Buflalo^N. Y. 

Ropes. Charles H., New York, N. Y. 

RoQUEMORE, John D Montgomery, Ala. 

\V RosE,U. M., Little Rock, Ark. 

\\ Rosenthal, Julius, Chicago, 111. 

RosT, Emile, New Orleans, La. 

RuNNELiJS, John S., Chicago, III. 

Rusk, L. J., Chippewa Falls, Wis, 

- Russell, Alfred, Detroit, Mich. 

^ RussELL) Charles T., Jr., Cambridg«», Mass. 

Russell, Edward L., Mobile, Ala. 

Russell, Tal(x>tt H., New Haven, Conn. 

- RrssBLi^ William G., Boston. Mass. 

Russell, W. H. H Detroit, Mich. 

Sanborn, A. L., Madison, Wis. 

Sanborn, John B St. Paul, Minn. 

Sanborn, Walter H St. Paul, Minn. 

SANDER8, James l-., Helena, Mont. 

-' Banders, Wilbur F., Helena, Mont. 

SAND.S F. P. B., Washington, D. C. 
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Sanfobd, John W. A., Montgomery, Ala. 

Satjlsburt, Willabd, Jr., Wilmington, Del. 

Sawybr, Alfred P., Lowell, Mass. 

Satler, Henby B. Hantington, Ind. 

- Satleb, Samuel M., Huntington, Ind. 

Sayre, T. Scott, Montgomery, Ala. 

- ScAiFE, Lauriston L., Boston, Mass. 

Schley, Bradley G MUwaukee, Wis. 

ScHOONMAKER, AUGUSTUS, Kingston. N. Y. 

''^^ ScH on ELD, William, Boston, Mass. 

Soopield, Edwin L., Stamford, Conn 

Scott, C. Suydam, Lexington, Ky. 

Scott, Howard B., Danbury, Conn. 

Seaman, William H., Sheboygan, Wis. 

Seabls, Chableb £., Patnam. Conn. 

'\ - Seabs, Philip H., Boston, Mass. 

Seibert, W. N.. New Bloomfield, Pa. 

Selden, John, Washington, D. C. 

Semmes, Thomas J., New Orleans, La. 

Semple, Henry C, Montgomery, Ala. 

SEWELLy Robert, New York, N. Y. 

Shapley, Rufus E., . . . Philadelphia, Pa. 

^ Sharp, George M., Baltimore. Md. 

^ Shattuck George O., Boston, Mass. 

Shaw, John M., Minneapolis, Minn. 

Shaw, R. K., Marietta, O. 

^ Shepabd, Charles E., . Seattle, Wash. 

Shepabd, Habvey N., Boston, Mass. 

- Shepabd, Richabd B., Salt Lake City, Utah. 

— Sherman, E. B., Chicago. Ill 

Shebwood, Adiel, St. Louis. Mo. 

Shields, Geobge H., St. Louis, Mo. 

Shibas, George, Jr., Pittsburgh, Pa. 

Shiba8> Oliveb P , Dubuque, la. 

Shoemaker, L. D., Wilkesbarre. Pa. 

Shubtleff, S. C, Monfpelier, Vt. 

Silvebthorn, W. C, Wausau, Wis. 

Sims, W. H., Columbus, Miss. 

Slagle; Jacob F., Pittsburgh. Pa. 

Smith, Burton, Atlanta, Ga. 

Smith, Charles B., Topeka, Kan. 

Smith, Charles W., Indianapolis, Ind. 

— Smith, Edwin Bcbritt, Chicago, 111. 

Smith, Edwin Harvie, Baltimore, Md, 

— Smith, Frank C, New York, N. Y, 
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Smith, Frank J Chicago, 111. 

Smith, Franklin T., Milwaukee, Wis. 

Smith, Henry Htde, Boston, Mass. 

Smith, Hoke Atlanta, Ga. 

Smith, Luther R., Mt. Pterling, Ala. 

Smith, Nelson, New York, N, Y. 

Smith, Richard, VVashicgton, D. C 

Smith, Walter George, Philadelphia, Pa. 

Smythe, Augustine T., Charleston, 8. C. 

Snow, Alpheus H., Indianapolis, Ind. 

Snow, David W., Portland, Me. 

*w Sommerville, J. B., Wheeling, W. Va. 

•" Southard, Charles B., Boston, Mass. 

SouTHWicK, Isaac H., Jr., Providence, R. I. 

Sfauldino, John, Boston, Mass. 

Speir, Gilbet M., Jr., New York, N. Y. 

Spence, Thomas W., Milwaukee, Wis. 

Spencer, Samuel Seldbn, Erie, Pa. 

Spencer, Selden P., St. Lonis, Mo. 

Sperry, Louis, Hartford, Conn. 

Spooner, John C, Hudson, Wis. 

Sprague, E. C, Buffalo, N. Y. 

. -^ Spring, John L., Lebanon, N. H 

Springer, J. D., Minneapolis, Minn. 

Stanton, Louis E., Hariford, Conn. 

Stark, Joshua, Milwaukee, Wis. 

Sterne, Simon, New York, N. Y. 

Stetson, Charles P., Bangor, Me. 

Stetson, John G., Boston, Mass. 

Stevens, Breeze J., Madison, Wis. 

Stevens, Hiram F., St. Paul, Minn. 

Stewart, W. F. Bay, York, Pa. 

Stickney, Albert, New York, N. Y. 

Stiles, Somner B., New York, N. Y. 

Stillman, Thomas E., New York, N. Y. 

Stimson, Frederic J., Boston, Mass. 

Stock bridge, Henry, Baltimore, Md. 

Stockett, J. Shaaff, Annapolis, Md. 

Stoevbr, William C, Philadelphia, Pa. 

Stone, Henry L., Louisville, Ky. 

-' Storey, Moorfield, Boston, Mass. 

. Storrow, Jami-^ J., Boston. Mass. 

Streeter, Frank S., Concord, N. H. 

Strout, A. a., Portland, Me. 

Strout, Skwall C, Portland, Me. 
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Stuart, Charles B., Lafayette, Ind. 

— SuDDUTH, W. A., Louisyille, Ky. 

Sullivan, John D., Columbus, O. 

- Sullivan, W. V., Oxford, Miss. 

SuLZBEBOER, Mater Philadelphia. Pa. 

Sutherland, George E., Milwaukee, Wis. 

Swain, Charles M., Philadelphia, Pa. 

— Swan, William W., Boston, Masa 

^SwASET, George R., Boston, Mass. 

— Symonds, Joseph W., Portlaud, Me. 

Tapt, Elihu B., ... Burlington, Vt. 

Taggart, Rush, New York, N. Y. 

Talcott, William R, Cleveland, O. 

Taussig, Charles S., . St Louis, Mo. 

Taussig, James St. Louis. Mo. 

Taylor, John D., New York, N. Y. 

• Taylor, R. S Fort Wayne, Ind. 

V » — .Teele, John Oscar Boston, Mass. 

Teese, Frederick H., Newark, N. J. 

Teller, Willard, Denver, Col. 

Tenney, Daniel K., Chicago, 111. 

Terrell, William J., Burlington, N. J. 

" Thayer, Jambs Bradley, Cambridge, Mass. 

Theard, George H., New Orleans, La. 

Thom, Alfred P., Norfolk, Va. 

Thoman, Leroy D., Chicago, 111. 

Thomas, George Dudley, Athens, Ga. 

y^ Thomas, Richard S., Smithfield, Va. 

' ^ - Thomas, Seth J., Boston, Mass. 

Thomas, Sidney T., Washington, D. C. 

^ Thompson, Seymour D., San Francisco, Cal. 

— Thompson, R. H., Brookhaven, Miss. 

Thweatt, p. O., Helena, Ark 

— Tillingha&t, James, ....... • Providence, R. I. 

Tillman, A. M., Nashville, Tenn. 

Titus^ H. L., San Diego, Cal. 

Todd, A. J ^ New York, N. Y. 

Todd, M. Hampton, Philadelphia. Pa. 

Tompkins, Hamilton B., New York, N. Y. 

Tompkins, Henry B • Atlanta, Ga. 

*- Tompkins, Henry C, Montgomery, Ala. 

Torrey, J. L., St. Louis, Mo. 

Townsend, William K., New Haven, Conn. 

Trabue, E. F., Louisville, Ky. 

— Troy, D. S., Montgomery, Ala. 
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Trumbull, Lyman, Chicago, 111. 

—Tucker, George F., Boston, Mass. 

'—Tucker, J. Randolph, Lexington, Va, 

TuppER,A. P., Middlebury,Vt. 

Turner, Herbert B., New York, N. Y. 

- Turner, William D., Boston, Mass. 

Turner, W. J., Milwaukee, Wis 

TuTHiLL, Richard S., Chicago, 111. 

Tyler, Joel W., Cleveland, O. 

Ullman, Frederic, Chicaaro, 111. 

Valentine, John K., Philadelphia, Pa. 

" Van Devanter, Willis, Ghejenne, Wyo, 

Van Dyke, George D., Milwaukee, Wis. 

Van Dyke, William D., Milwaukee, Wis. 

Van Slyck, George W., New York, N. Y. 

Van Vechtbn, A. V. W., New York, N. Y. 

Van Winkle, W. W., Parkersburg, W. Va. 

Varnum, Clark, Chicago, III. 

Vaux, Richard, Philadelphia, Pa. 

Venable, Richard M., Baltimore, Md. 

Vertrees, J. J,, Nashville, Tenn. 

ViEU, Henry A., New York, N. Y. 

Vilas, Edward P., Milwaukee, Wis. 

Vocke, William, Chicago, 111. 

» Vrbdenburg, James B., Jersey City, N. J. 

Vroman, Charles E., Green Bay, Wis. 

Vroom, Garret D. W., Trenton, N. J. 

Wagoener, Balie P., Atchison, Kan. 

Wagner, Samuel Philadelphia, Pa. 

Wales, Leonard E., • . . . . Wilmington, Del. 

Walker, Robert J. C, Philadelphia, Pa. 

Wanty, George P., Grand Rapids, Mich. 

Ward, Henry Galbraith, New York, N. Y. 

Ward, John E., New York, N. Y. 

"^Ware, Darwj n E., Boston, Mass. 

Warner, Donald T., . . . Salisbury, Conn. 

Warren, Samuel D., Boston, Mass. 

Washington, William H., Nashville, Tenn. 

Waters, J. 8. T., Baltimore, Md. 

Watkins, Edward, Chattanooga, Tenn. 

Watrous, George D., New Haven, Conn. 

Watson, D. T., Pittsburgh, Pa. 

Watts, Legh R., Portsmouth, Va. 

Watts, Thomas H., Montgomery, Ala. 

--Waul,T. N., Galveston, Tex. 
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Weadock, Geobge W., East Sagioawi Mich. 

Weadock, Thomas A. E., Bay City, Mich. 

Weart, Jacob, Jersey City, N. J. 

Webb, William B., Washington, D. C. 

Webster, John L., Omaha, Neb. 

Webster, W. H., Oconto, Wis. 

Weeks, William R., Newark, N. J. 

Wego, David S., Chicago, 111. 

Welch, Gideon H., Torrington, Conn, 

Wells, E. T., Denver, Col. 

Wells, H. H., Washington, D. C 

- Welx£, Samuel, BoHton, Mass. 

W ent WORTH, Alonzo B,, Dedham, Mass. 

Wenzell, Henry B., St. Paul, Minn. 

'• Weston, Melville M., Boston, Mass. 

A - Weston-Smith, R. D., Boston, Mass. 

Wheati^and, Georqe, .... Salem, Mass. 

JVheeler, Charles, Boston, Mass. 

Wheeler, Everett P., New York, N. Y. 

Wheeler, George W., Bridgeport, Conn. 

Wheeler, Jesse F., Boston, Mass. 

Wheeler, Seth S., Lima, O. 

Wheeler, Xenophon, Chattanooga, Tenn. 

■ -^ White, George, Boston, Mass. 

White, Luther, Chicopee, Mass. 

A ^ White, Moses P., Cambridge, Mass. 

White, Stephen M., Los Angeles. Cal. 

"" Whitelock, George, Baltimore, Md. 

Whittaker, Ecjbert, Saugerties, N. Y. 

WiGMAN, J. H. M., Green Bay, Wis. 

WiGMORE, John H., Evanston, 111. 

Wilcox, Ansley, . : Buffalo, N. Y. 

WiLLCOX, W. F., Deep River, Conn. 

Wilds, Howard Pa YSON, New York, N.Y. 

Wile, David J., Chic:igo,Ill. 

Willard, Edward N Scranton, Pa. 

WiLLABD, George, Chicago, 111. 

Willett, JoiiEPH J., Anniston, Ala. 

Williams, David W., Boston. Mass. 

Williams, Edward Calvin, Baltimore, Md. 

Williams, R. W., Tallahassee, Fla. 

Williamson, Samuel E., Cleveland, O. 

' \ - WiLLiSTON, Samuel, Boston, Mass. 

Williston, W. C, Redwing, Minn. 

WiLLsoN, Augustus E., Louisville, Ky. 
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-WiLMER, Skipwith, Baltimore, Md. 

Wilson, Charles M., Grand Rapids, Mich. 

Wilson, F. A., Bangor, Me. 

Wilson, Henry H., Lincoln, Keb. 

Wilson, John R., .... Indianapolis, Ind. 

Wii-soN, Nathaniel, Washington, D. C. 

Wilson, Thomas, St. Paul, Minn. 

Wiltbank, William W Philadelphia, Pa. 

WiNDLE, William S., West Chester, Pa. 

WiNKLBR, Frederick C, Milwaukee, Wis. 

Winter, Ferdinand, Indianapolis, Ind. 

WiNTERNiTZ, Benjamin A., New Castle, Pa. 

Wise, John S., New York, N. Y. 

Wisner, Henry C, Detroit, Mich. 

WiTHiNGTON, David L., San Diego, Cal. 

WiTHRow, James E., St Louis, Mo. 

WoLVERTON, Simon P., -. Sunbury, Pa. 

WooDARD, Ch arises F., Bangor, Me. 

Woodman, Edward, Portland, Me. 

Woodruff, George M., Litchfield, Conn. 

Woodruff, Robert S., Trenton, N. J. 

Woods, Charles A., Marion, S. C. 

Woods, William A., Indianapolis, Ind. 

WooLWORTH, James M., Omaha, Neb. 

Works, John D., San Diego, Cal. 

Wright, Boykin, Augusta, Ga. 

Wright, George G., Des Moines, la. 

^ Wright, J. W., Clark, 8. D. 

"^ Young, George B., St. Paul, Minn. 

Young, George R., • Dayton, O. 

-Young, Henry E., Charleston, S. C. 
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ALABAMA. 



Clark, Gaylord B., Mobile. 

Claytow, II. D Eufaula. 

London, Alexander T., Birmingham. 

McClellan, Thomas N., Montgomery. 

RoquEMORE, John D., Montgomery. 

Russell, Edward L., Mobile. 

Sanford, John W. A., Montgomery. 

Sayre, T. Scott, Montgomery. 

Semplb, Henry C, Montgomery. 

Smith, Luther R., Mt. Sterling. 

Tompkins, Henry C, Montgomery. 

Troy, D. S., Montgomery. 

Watts, Thomas H., Montgomery. 

WiLLBTT, Joseph J Anniston. 



ARKANSAS. 



Caldwell, Henry C, Little Rock. 

Cohn, mm., Little Rock. 

DuVal, Benjamin T., Fort Smith. 

Horner, John J., Helena. 

Rose, U. M., little Rock. 

Thweatt, p. O., Helena. 



CALIFORNIA. 



Boyce, John J., Santa Barbara. 

Dennis, George J., Loe Angeles. 

Fuller, George, San Diego. 

Gibson, Jambs A., San Diego. 

Hayne, Robert Y., San Francisco. 

Monroe, Charles, Los Angeles. 

Mt'DoNALD, J. Wade, San Diego. 

Otis, George E., San Bernardino. 

Redding, Joseph D., San Francisco. 

Thompson, Seymour D., San Francisco. 

Titus. H. L., San Diego. 

White, Stephen M., Los Angeles. 

Withinoton, David L., San Diego. 

Works, John D., San Diego. 
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COLORADO. 

BissELL, J. B., Denver. 

BoAi., George J., ....•• • Denver. 

Butler, Hugh, Denver. 

Decker, Westbrook S., . . Denver. 

Hallett, M08ES, Denver. 

HoBSON, Henry W., Denver. 

HuuHEB, Charles J., Jr., Denver. 

Rogers, Platt, Denver. 

Teller, Willard, Denver. 

Wells, E. T., .* . . . Denver. 

CONNECTICUT. 

Andrews, James P., Hartford. 

Austin, Leverett N., Hartford. 

Baldwin, Simeon E., New Haven. 

Bartlett, John P., New Britain. 

Brewster, Lyman D., Danburj. 

Briscoe, Charles H., Hartford. 

Clark, James Gardner, New Haven. 

Cole, Charles J., Hartford. 

CoNANT, George A., Hartford. 

Culver, M. Eugene, ... Middletown. 

Curtis, Julius B., Stamford. 

Eqgleston, Arthur F., Hartford. 

GACiER, Edwin B., Birmingham. 

Grojv^, Charles E., Hartford. 

Hai^ey, Jeremiah, Norwich. 

Harrison, Lynde, New Haven. 

HuRLBUTT, J. Belden, Norwalk. 

Hyde, William W., Hartford. 

Jennings, John J., Bristol. 

Kellogg, Stephen W., Waterbury. 

Knapp, Howard H., Bridgeport. 

Lock wood, David B., Bridgeport 

Markham, Daniel A., Hartford. 

Morris, D wight, Bridgeport. 

Raynolds, Edward V., New Haven. 

Bobbins, Edward D., Hartford. 

Robertson, A. Heaton, New Haven. 

Russell, Talcott H., New Haven. 

Scofield, Edwjn L., Stamford. 

Scott, Howard B., Danbury. 

Searles, Charles E., Putnam. 
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CONNECTICUT.— Continued. 

Sferby, Louis, Hartford. 

Stahton, Lewis E., Hartford. 

TowNSEND, William K., New Haven. 

Warner, Donald T., Salisbury. 

Watrous, George D., New Haven. 

Welch, Gideon H., • . . • ... Torring:ton. 

Wheeler, George W., Bridgeport. 

WiLLCox, W. F., Deep River. 

Woodruff, George M., Litchfield. 

DELAWARE. 

Bates, George H., Wilmington. 

Bayard, Thomas F., Wilmington. 

Bradford, Edward G., Wilmington. 

Garland, Spottswood, Wilmington. 

Gray, George, Wilmington. 

Grubs, Ignatius C, Wilmington. 

HiGGiNS, Anthony Wilmington. 

HiLLES, William S., Wilmington. 

HoFFCCKEB, James H., Jr., Wilmington. 

Lore, Charles B., Wilmington. 

Nicholson, John R., Dover. 

Sauusbury, Willard, Jr., Wilmington. 

Wales, Leonard E, Wilmington.. 

DISTRICT OF COLUMBIA. 

Abert, William Stone, Waahingtoir. 

AsHTON, J. HuBLEY, Washington. 

Baldwin, William D., Washington. 

Batcheller, George S., Washington. 

Berry, Walter V. R., Washington. 

Blair, John S., Washington. 

BoND,S. R., Washington. 

Britton, Alexander T., Washington. 

Brown, Chapin, Washington. 

Brown, Henry B., Washington. 

Browning, Frank T., Washington. 

Carusi, Eugene, Washington. 

Cotton, John B., . . Washington. 

Davis, H. E., Washington. 

Earle, William E., Washington. 

Edmonston, William E., Washington. 

9 



Digitized by 



Google 



180 AMERICAN BAR ASSOCIATION. 

DISTRICT OF COLUMBIA.-Continued. 

Fendall, Reginald, Washington. 

Gabland, Auqustub H., Washington. 

Garnbtt, Henby Wise, Washington. 

Gordon, William A^ Washington. 

Haoneb, Randall, Washington. 

Hamilton, George Eabnbst, Washington. 

Henderson, J. 6., Washington. 

HiNE, Lemon G., Washington. 

King, George A., Washington. 

Lambert, Tallmadge A., Washington. 

Lancaster, Charles C, Washington. 

Larner, John B., Washington. 

Lee, Blair, Washington. 

Lewis, R. Byrd, Washington. 

Maddox, Samuel, Washington. 

Meloy, William A., Washington. 

Miller, William J., Washington. 

Morris, M. F., Washington. 

Morse, A. Porter, Washington. 

MuNN, Henry B., Washington. 

Murphy, D. F., Washington. 

MgCammon, Joseph K., W^ashington. 

McKnioht, David A., Washington. 

Needham, Charles W., Wash ngton. 

Payne, James G., Washington. 

Reeve, Felix A., Washington. 

Robinson, Leigh, Washington. 

Sands, F. P. B., ... Washington. 

Selden, John, Washington. 

Smith, Richard, Washington. 

Thomas, Sidney T., . Washington. 

Webb, William B., Washington. 

Wells, H. H., Washington. 

Wilson, Nathaniel, Washington. 

FLORIDA. 

LiDDON, Benjamin S., Marianna. 

Williams, R. W Tallahassee. 

GEORGIA. 

Adams, Samuel B., Savannah. 

Akin, John W., Cartereville. 

Barrow, Pope, Savannah. 
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GEORGIA.— Continued. 

Baktuett, Charlbb L., Macon. 

Calhoun, Patrick, Atlanta. 

Charlton, Walter G., Savannah. 

Clarke, Marshall J., Atlanta. 

Crovatt, a. J., Brunswick. 

CuMuiNQ, Joseph B., Augusta. 

CxTNNiNQHAM, Henry C Savannah. 

DbLacy, John F., Eastman. 

duBionon, Flemino G., Savannah. 

Erwin, K. G., Savannah. 

Ebtes, Claud, Macon. 

Fallioant,Borbrt, Savannah. 

Garrard, William, Savannah. 

Hammond, N. J., Atlanta. 

Hill, Walter B., Macon. 

Jackson, Henry, Atlania. 

Lawton, Alexander R., Savannah. 

L A wton, Alexander R., Jr., Savannah. 

Lbaken, William R., Savannali. 

Mackall, William W., Jr., Savannah. 

Meldrim, p. W., Savannah. 

Mercer, George A., Savannah. 

Miller, Frank H., Augusta. 

Miller, Wm. K., Augusta. 

Newman, Emili^ Savannah. 

Owens, George W., Savannah. 

Ree^e, William M., Washington. 

Smith, Burton, Atlanta. 

Smith, Hoks, Atlanta. 

Thomas, George Dudley * . Athens. 

Tompkins, Henry B., Atlanta. 

Wright, Boykin, Augusta. 

IDAHO. 

Gregory, Henry Stuart, Wallace. 

ILLINOIS. 

Aldrich, Charles H., Chicago. 

Altoeld, John P., Chicago. 

Ayer, B. F., Chicago. 

Baldwin, Robert R., Chicago. 

Beach, Myron H., Chicago. 

Bond, Lester L., Chicago. 
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I LLINOIS.— Continued. 

BoNNEY, (a C, Chicago. 

Bradweli^ James B Chicago. 

BuBNHAM, Hugh L.; Chicago. 

BuBNHAM, Telford, Chicago. 

Burton, Roberta., Chicago. 

BuTZ, Otto C, .... Chicago. 

Callahan, EthelRert, Bohinson. 

Cary, John W., Chicago. 

Cass, George W., Chicago. 

Cate, Albion, Chicago. 

Colby, Francis T Chic»go. 

Cooper, John S., Chicago. 

Crawford, Andrew, Chicago. 

Dent, Thomas, Chicago. 

Dunham, Charles Geneseo. 

Eastman, Sidney C, Chicago. 

Ennis, Alfred, Chicago. 

Fentress, James Chicago. 

Field, Heman H., Chicago. 

Fish, John T., Chicago. 

Flower, James M., Chicago. 

Gartsidk, John M., . Chicago. 

Gary, Elbert H., Chicago. 

Gibbons, John, Chicago. 

Gregory, Stephen S., Chicago. 

Hamline, John H., Chicago. 

Hammer, D. Harry, Chicago. 

Hanson, Burton, Chicago. 

Harding, Chart^sF., Chicago. 

Harding, George F., Chicago. 

Hebard, Frederic S., • Chicago. 

Holdom, Jesse, . Chicago. 

Hoyne, Philip A., Chicago. 

Huey, John S., Chicago. 

Hurd, Harvey B., Chicago. 

Jenkins, Robert E., Chicago. 

Jewett, John N., Chicago. 

Kirby, Edward P., Jacksonville. 

Koerner, Gustave, Belleville. 

Kretzinger, George W., Chicago. 

Lackner, Francis, Chicago. 

Leeper, a. a., Virginia. 

Lyman, David B., Chicago. 
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ILLrN0I8.-<^onUnued. 

Mankimo, William J., Chicago. 

Miller, John S Chicago. 

Moses, Adolph, Chicago. 

Palmer, John M., Springfield. 

Payne, John Barton, Chicago. 

PoLLASKY, Marcus, Chicago. 

Prusbino, Euoene E., . . . . Chicago. 

Raymond, James H., Chicago. 

Remy, Curtis H., Chicago. 

Richbero, John C Chicago. 

RiNAKBR, John I., Carlinville. 

Rogers, Henry Wade, ETanston. 

Rosenthal, Julius, Chicago. 

RuNNBLLs, John 8., Chicago. 

Sherman, E. B., Chicago. 

Smith, Edwin Burritt, Chicago. 

Smith, Frank J Chicago. 

Tbnney, Daniel K., Chicago. 

Thoman, Leroy D., Chicago. 

Trumbull, Lyman, Chicago. 

TuTHiLL, Richard S., Chicago. 

Ullman, Frederic, Chicago. 

Varnum, Clark, Chicago. 

Vocke, William, Chicago. 

Wego, David S., Chicago. 

WiGMORE, John H., Evanston. 

Wile, David J., Chicago. 

WiLLARD, George, Chicago. 

^N^OIAN TERRITORY. 

McLouD, J. W., J^outh McAlester. 

Barer, John H., Indianapolis. 

Brown, Edgar A., Indianapolis. 

Butler, John M., Indianapolis. 

Butler, John Maurice, Indianapolis. 

Butler, Noble C, Indianapolis. 

Duncan, John S., Indianapolis. 

Elam, John B., Indianapolis. 

Elliott, Byron K., Indianapolis. 

Elliott, William F Indianapolis. 

Fairbankf, Chas. W., Indianapolis. 
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INDIANA.— Continued. 

FiBHBACK, W. P., Indianapolis. 

Fret, Philip W., Evansville. 

Hagkmey, Lbonabd C, ... Indianapolis. 

Harrison, Bienjamin, Indianapolis. 

Jameson, Ovid B., Indianapolis. 

Kern, John W.^ Indianapolis. 

Ketchum, Wiluam a., Indianapolis. 

MooRBs, Merrill^ . Indianapolis. 

Morris, Nathan, Indianapolis. 

PiCKiNS, Samuel O., Indianapolis. 

Sayler, Henry B., Huntington. 

Sayler, Samuel M., Huntington. 

Smith, Charles W .... Indianapolis. 

Snow, Alpheus H., Indianapolis. 

Stuart, Charles B., Lafayette. 

Taylor, R. S., Fort Wayne. 

Wilson, John B., .... Indianapolis. 

Winter, Ferdinand, Indianapolis. 

Woods, William A., Indianapolis. 

IOWA. 

Cummins, A. B., Des Moines. 

Daniels, Francis B., Dubuque. 

Deery, John, Dubuque. 

DuNcoMBB, John P., Fort Dodge. 

Guernsey, Nathaniel T., Des Moines. 

MgClain, Emlin, , Iowa City. 

McCrary, a. J., ^ . . Keokuk. 

Shiras, Oliver P., Dubuque. 

Wright, George G., Des Moinesl 

KANSAS. 

Dillon, Hiram P., Topeka. 

Garver, T. F., Salina. 

GiLLPATRicK, J. H., Leavenworth. 

Gleed, Charles S., Topeka. 

Gleed, J. W., Topeka. 

Milliken, John D., MdPherson. 

Nicholson, M. B., Council Grove. 

Peck, George R., Topeka. 

Perry, William C, Fort Scott. 

Smith, Charles B., Topeka. 

Wagoener, Balie p., Atchison. 
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KENTUCKY. 

Brbckinbidob, Wm. 0. p., Lexington. 

Bdcknbb, B. F., Louisville. 

Davie, George M., Louisville. 

QoEBBL, William, Covington. 

Hbmdbick, W. J., Frankfort 

Morton, J. R., Lexington. 

PiRTLB, James S., Louisville. 

SooTT, C. ScTYDAM, Lexington. 

Stone, Henbt L., Louisville. 

SuDDUTH, W. A., Louisville. 

Trabub, E. F., Louisville. 

Wilson, Augustus E., Louisville. 

LOUISIANA. 

Alexander, Taliaferro^ Shreveport 

Benedict, W. 8 New Orleans. 

Breaux, G. a., New Orleans. 

Brice, Albert G., New Orleans. 

Bryan, H. H., New Orleans. 

Dart, Henry P., New Orleans. 

DENiiQRE, George^ New Orleans. 

Den^re, Walter D., '. New Orleans. 

Fabbab, Edoab H., New Orleans. 

FoBMAN, Benjamin Bice^ New Orleans. 

Hall^ Harry H., New Orleans.* 

Hart, W. 0., New Orleans. 

Howe, W. W., . . . . , New Orleans. 

Hunt, Carleton, New Orleans. 

Kelly, Henry B., New Orleans. 

Kruttschnitt, Ernest B., New Orleans. 

Leoendre, James, New Orleans. 

Marr, Robert H., Jr., New Orleans. 

Merrick, Edwin T., New Orleans. 

Merrick. Edwin T., Jr., New Orleans. 

Miller, H. C, New Orleans. • 

' McCaleb, E. Howabd, New Orleans. 

MoCloskey, Bebnabd, New Orleans. 

PochA, F. p., New Orleans. 

QuiNTEBO, Lamab C, New Orleans. 

Randolph, E. H., Shreveport. 

RosT, Emile, New Orleans. 

Semmes, Thomas J., New Orleans. 

Theabd, Geobge H., New Orleans. 
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MAINE. 

Applbton, Fredbbick H Bangor. 

Belcher, S. Clifford, Farmington. 

Bird, George E., Portland. 

Cook, Charlis Suuner, Portland. 

Drew, Franklin M., Lewiston. 

Emery Lucillius A., Ellsworth. 

Hale, Clarence, Portland. 

Hamlin, Charles, Bangor. 

Haskell, Thomas H., Portland. 

LiBBY, Charles F., Portland. 

Locke, Joseph A., Portland. 

Peters, John A,, Bangor. 

Snow, David W., Portland. 

Stetson, Charles P., Bangor. 

Strout, a. a., Portland. 

Strout, Sewall C, Portland. 

Symonds, Joseph W., Portland. 

Wilson, F. A., Bangor. 

WooDARD, Charles F., Bangor. 

Woodman, Ed nr A rd, Portland. 

MARYLAND. 

Albert, Bighard S., Baltimore. 

Alexander, Julian J., Baltimore. 

• Bernard, Richard, Baltimore. 

Bonaparte, Charles J., Baltimore. 

CowEN, John K Baltimore. 

Cross, E. J. D., Baltimore. 

Donaldson, John J., Baltimore. 

Fisher, William A., Baltimore. 

Qreqo, Maurice, Baltimore. 

GwiNN, Charles J. M., Baltimore. 

Hinkley, Edward Otis, Baltimore. 

HiNKLEY, John, Baltimore. 

Hughes, Thomas, Baltimore. 

Knott, A. Leo, Baltimore. 

Marshall, Charles, Baltimore. 

Mason, John T., (John T. Mason, R.,) .... Baltimore. 

Morris, Thomas J., Baltimore. 

MuLLiN, Michael A., Baltimore. 

Munnikhuysen, Howard, Baltimore. 

Rogers, Robert Lyon, Baltimore. 

Sharp, George M., Baltimore. 
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M A RYL AND. —Continued. 

Smith, Edwin Harvib, Baltimore. 

Stockbriixjx, Henrt, Baltimore. 

Stockbtt, J. Shaaff, Annapolis. 

Venable, Richard M-) Baltimore. 

Waters, J. 8. T., Baltimore. 

Whitblock, Gsorqe, Baltimore. 

WiLUAMs, Edward Calvik, Baltimore. 

WiLMBB, SKiPwaTH Baltimore. 

MASSACHUSETTS. 

Abbott, Nathan, Bo'ton. 

Adams, Walter, So. Framingham. 

Aldrich, p. Emory, Worcester. 

Allen, Frank D., Boston. 

Allen, Horace G., Boston. 

Allen, M.T Boston. 

Amb9, Jameb Barr, Cambridge. 

Appleton, John H., Boston. 

Bancroft, Solon, Boston. 

Bell,C. U., Lawrence. 

Bennett, Edmund H., Taunton. 

BioELOW, Melville M., Boston. 

Braman,Grenville D., Boston. 

" Brandeis, Louis D., Boston. 

Brookb, Francis A., Boston. 

Bullock, A. G., Worcester. 

BuMFUs, Everett C, Boston. 

Burns, George J., Ayer. 

Carver, Eugene P., Boston. 

Champlin, Edgar R., Boston. 

Chandleb, Alfred D., Boston. 

Clark, I. R., Boston. 

Clarke, Thomas William, Boston. 

Clifford, Charles W., • • . . . New Bedford. 

CooGAN, Marcellus, Boston. 

Collins, Patrick A Boston. 

CoNANT, Chester C, Greenfield. 

CooLiDGE, William H., Boston. 

CoPELAND, Alfred M., Springfield. 

Corcoran, John W., Boston. 

Cotter, James E., Boston. 

Crapo, William W., New Bedford. 

Crocker, George G., Boston. 
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MASSACHUSETTS.— Continued. 

Cunningham, Pbedebig, Boston. 

Dabney, L. 8., Boston. 

Dana, William S., Tnrner's Falls. 

Davis, John, Lowell. 

Davis, Simon, Boston. 

Dean, Benjamin, South Boston. 

Dickinson, M. F., Jr., Boston. 

DiLLAWAY, W. E. L., Boston. 

DoDOK, Fbedebig, Boston. 

Elder, Samuel J., Boston. 

Emeby, WooDWABD, Cambridge. 

Endicott, Wm. C, Salem. 

Ebnst, Geobge a. O., Boston. 

EsTABROOK, Geobge W., Boston. 

EvEBBTT, William, Quinc^. 

Fall. Geoboe Howabd, Boston. 

Fish, Fbedebick P., Boston. 

Foster, Alfbed D., Boston. 

FosTEB, Reginald, Boston. 

Fbench, William B., Boston. 

FULLEB, HOBAGE W., BoSton. 

Gallagheb, Chablbb T., Boston. 

Gabgan, Thomas J., Boston. 

Gaston, William, Boston. 

Goodwin, Fbank, Boston. 

Gbay, John C, . . Boston. 

Hale, Geobge S., Boston. 

Hall, Bordman, Boston. 

Hammond, John C, Northampton. 

Hemenway, Alfbed, Boston. 

Hemenway, Geobge L., Hopkinton. 

Hesseltine, Fbangis S., Boston. , 

Hilton, G. Abthub, Boston. 

Hooper, Abthub W., Boston. 

Hopkins, W. S. B., Worcester. 

Howe, Elmeb P., Boston. 

Hunt, Freeman, Boston. 

HuBLBUBT, Henby F., Lynn. 

Jennings, Andbew J., Fall River. 

Johnson, Benjamin N., Boston. 

Jones, Leonabd A., Boston. 

Keith, Iba B., Ljnn. 

Kellen, William V., Boston. 
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lfASSAGHUSETTS.-Gontiiiued. 

Kenivedy, John C, Boston. 

Ketes, C. G., Bopton. 

KtNOSBUBY, WiLUB A So. Framing ham. 

Labd, Babson S., * Boston. 

Ladd, Nath. W., Boston. 

Lamb, Samuel O Greenfield. 

LoNO, John D., Boston. 

Lord, Arthub, Plymouth. 

Lowell, John, Boston. 

Marshall, Joshua N., Lowell. 

Maxwell, J. Audley, Boston. 

Mobse, Godfrey, Boston. 

Morse, Bobert M., Boston. 

Munroe, William A., Boston. 

Myers, James J., Boston. 

McEvoY, John W., Lowell. 

MgIntirb, Charles J., Cambridge. 

Parker, Edmund M., Boston. 

Paul, Frank, Boston. ' 

Pillsbury, Albert E Boston. 

Proctob, Thomas W., Boston. 

Putnam, Henry W., Boston. 

Ranney, Fletoher, Boston. 

Richardson, George F., Lowell. 

Richardson, James B., Boston. 

Russell, Charles T., Jr., Cambridge. 

— Russell, William G., Boston. 

Sawyer, Alfred P., Lowell. 

ScAiFB, Laurlston L., Boston. 

SoHOFjELD, William, Boston. 

Sears, Philip H., Boston. 

*- Shattuck, George O., Boston. 

Shepard, Harvey N., Boston. 

Smith, Henry Hyde, Boston. 

SoETHARD, Charles B., ...... ■ . . Boston. 

Spauldino, John, Boston. 

Stetson, John G., Boston. 

Stimson, Frederic J., Boston.' 

Storey, Moorfield, Boston. 

Storrow, James J., Boston. 

Swan, William W., Boston. 

SwASEY, George R., Boston. 

Teele, John Oscar, Boston. 
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M ASSACHUSETTS.— Continued. 

Thayeb, Jambb Bradley, Cambridge. 

Thomas, Seth J., Boston. 

Tucker, Georoe F., Boston. 

Turner, William D., . Boston. 

"- -Ware, Darwin E., Boston. 

Warren, Samuel D., Boston. 

Wells, Samuel, Boston. 

Went WORTH, Alonzo B., Dedham. 

Weston, Melville M., Boston. 

Weston-Smith, R. D., Boston. 

Wheatijlnd, George, Salem. 

Wheeler, Charles, Boston. 

Wheeler, Jesse F., Boston. 

Whiter Georoe, Boston. 

White, Luther, Chioopee. 

White, Moses P., Cambridge. 

Williams, David W., Boston. 

Williston, Samuel, Boston. 

MICHIGAN. 

Baker, Herbert L., Detroit. 

Baldwin, Augustus C, Pontiac. 

Ball, Dan. H., Marquette. 

Bates, George W., Detroit. 

Chadbourne, Thomas L., Houghton. 

Champlin, John W., Grand Rapids. 

Conely, Kdwin F., Detroit. 

Conely, John D., Detroit. 

CooLEY, Thomas M., Ann Arbor. 

Cutcheon, Sullivan M., Detroit. 

Dickinson, Don M., Detroit. 

DuFFiELD, Henry M., Detroit. 

Fletcher, Niram A., Grand Rapids. 

Griffin, Levi T., Detroit. 

HosMER, George S ... Detroit. 

Keeney, Willard F., Grand Rapids. 

Kent, Charles A Detroit. 

Knowlton, Jerome C, Ann Arbor. 

Meddaugh, Elijah W., Detroit. 

McGarry, Thomas F., Grand Rapids. 

O'Brien, Thomas J., Grand Rapids. 

Pendleton, Edward W., Detroit 

Russell, Alfred, Detroit. 
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MICHIGAN.— Continued. 

Russell, W. H. H Detroit 

Wakty. George P., Grand Bapids. 

Weadock, Geobge W., East Saginaw. 

Weadock, Thomas A. E., Bay City. 

Wilson, Charles M., Grand Bapids. 

WiSNER, Henrt C, Detroit. 

MINNESOTA. 

Bacon, Selden, Minneapolis. 

Benton, Beuben C Minneapolis. 

Elliott, C. W Minneapolis. 

Ensign, Josiah D., • Duluth. 

Flandeau, Charles E., St. Paul. 

Hahn, William J., Minneapolis. 

Hammons, Everett, Anoka. 

Ingersoll, Frederick G., St. Paul. 

Pattee, W. S., Minneapolis. 

Sanborn, John B., .St. Paul. 

Sanborn, Walter H St. Paul. 

Shaw, John M., Minneapolis. 

Springer, J. D., Minneapolis. 

Stevens, Hiram F., St. Paul. 

Wenzell, Henry B., St. Paul. 

Williston, W. C Bedwing. 

Wilson, Thomas, St. Paul. 

Young, George B., St. Paul. 

MISSISSIPPI. 

Alexander, C. H., Jackson. 

Bowers, E J., Bay St. Louis. 

Calhoon, S. S., Jackson. 

Hill, R. A., Oxford. 

Houston, Lock E., Aberdeen. 

Howry, Charles B., Oxford. 

Montgomery, W. A., Oxford. 

Sims, W. H., Columbus. 

Sullivan, W. V., Oxford. 

Thompson, R. H., Brookhaven. 

MISSOURI. 

Adams, E. B., St. Louis. 

Allen, Charles Claflin, St. Louis. 

Ashley, Henry D., Kansas City. 
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MISSOURI.— Continued. 

Barclay, Shkpabd, JefierBon City. 

B£«AiB, James L., St. Louis. 

Bboadhead, James O., St Louis. 

CocHBAM, Alrxandeb G., Sl Louis. 

CosTE, Paul F., St. Louis. 

DoBSON, Chables L., Kansas City. 

Donaldson, William B St. Louu. 

FiasEy William £.; St Louis. 

FULLERTON, JoSEPH S., St. Louis. 

GantTi Jameb B.y Jefferson City. 

Hagebman, Frank, Kansas City. 

Haoerman, James, Kansas City. 

Hammond, Wiluam G., St Louis. 

Hitchcock, Henbt, St. Louis. 

Judson, Frederick N., St. Louis. 

Kabnes, J. V. C, ' Kansas City. 

Kehb, Edward C, St Louis. 

Kenna, Edward D., St Louis. 

Kbautuoff, L. C, Kani>a8 City. 

Latubop, Gardiner, Kansas City. 

Lewis, James M., St Louis. 

LlONBERGER, ISAAC H., St Louis. 

Madill, George A., St Louis. 

Metcalfe, Ltne S., Jr., St Louis. 

McKeighan, John E., St Louis. 

Naoei^ Charles, St. Louis. 

Noble, John W., St Louis. 

Ottofy, L. Frank, St Louis. 

Pratt, Wallace, Kansas City. 

Sherwood, Adiel, St. Louis. 

Shields, George H., St Louis. 

Spenceb, Selden p., St. Lonb. 

Taussig, Charles S., . . St Loub. 

Taussig, James, St Louis. 

ToRREY, J. L., St. Louis. 

WiTHROW, James E., St Louis. 

MONTANA. 

Sanders, James U Helena. 

Sandebs, Wilbub F., Helena. 

NEBRASKA. 

CowiN, J. C, Omaha. 

Gbeene, Chables J., Omaha. 

Habwood, N. 8., Lincoln. 
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l^EBRASKA.— ConUnued. 

Mavderson, Chables F., Omaha. 

Webster, John L., Omaha. 

Wilson, Henry H., Lincoln. 

WooLWORTH, James M Omaha. 

NEW HAMPSHIRE. 

Albin, John H., Concord. 

Atherton, HenbyB.i Nashua. 

Bailey, Willla.m W., . Nashua. 

Batcheldeb, Charles E., . . . . .... Portsmouth. 

Bingham Harry, Littleton. 

Burnham, Henry E., Manchester. 

Burns, Charles H.i AVilton. 

Clouoh, Lucien B., Manchester. 

Colby, James F Hanover. 

Cross, David, Manchester. 

Eastman, Samuel C, Concord. 

Fellows, Joseph W., Manchester. 

Hoitt, C. W., Nashua. 

Knowlton, Thomas O., New Boston. 

Parsons, Frank N., Franklin- 

Spring, John L., Lebanon 

Streeteb, Frank S., Concord. 

NEW JERSEY. 

Allen, Robert, Jr., Red Bank. 

Bedle, Joseph D., Jersey City. 

Borgherling, Charles, Newark. 

Buchanan, James, Trenton. 

Dickinson, S. Meredith, Trenton. 

Flemming, James, Jersey City. 

Garretson, a. Q., Jersey City. 

GoBLE, L. Spencer, Newark. 

Grant, Alexander, Jr., Newark. 

Grey, Samuel H., Camden. 

KsASBEY, Anthony Q., Newark. 

Kbasbey, Edward Q., Newark. 

McCabter, Thomas N., Newark. 

McGrath, John A., Jersey City. 

Parker, Cortlandt, Newark. 

Pabkeb, R. Wayne, Newark. 

Randolph, Joseph F., Jersey City. 

Teebe, Fbedebick H., Newark. 
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NEW JERSEY.— Continued. 

Terbell, William J., Borlington. 

Vredknbubg, James B., Jersey City. 

Vhoom, Garret D. W Trenton. 

Wbart, Jacob, Jersey City. 

Weeks, William R., Newark. 

Woodruff, Robert S., . Trenton. 

NEW YORK. 

Abbot, Everett V., New York. 

Abbott, Austin, . . . ^ New York. 

Avery, Frank C, New York. 

Baker, Ashley D. L., Gloversville 

Beach, Charles F., Jr., New York. 

Bell, Clark New York. 

Benedict, Robert D., New York. 

Benton, Daniel L., Homellsville. 

BiscHOFF, Henry, Jr., New York. 

BoNNEY, George B., New York. 

Briggs^ James E., Rochester. 

Bristow, Benjamin H., New York. 

Brown, Addison, New York. 

Bruno, Richard M., . New York. 

Brush, Charles H., New York. 

Bullakd, E. F., Saratoga Springs. 

Burnett, IIenry L., New York. 

Butler, Charles, New York. 

Butler, Charles Henry, New York. 

Butler, William Allen, New York. 

Butler, William Allen, Jr., New York. 

Calvin, Delano C, New York. 

Carter. James C, New York. 

Chamberlain, D. H., New York. 

Chase, George, New York. 

Clark, Thomas Allen, Albany. 

Clinton, Henry L., New York. 

Collier, M. Dwight, New York. 

Cook, William W., New York. 

Crowell, Charles E., New York. 

Cuming, James R., New York. 

Davison, Charles A,, New York. 

Desty, Robert, Rochester. 

Dickson, Herbert E., New York. 

Dillon, John F., New York. 
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NEW YORK.— Continued. 



Dos Pa8806^ John R., New York. 

Doty, Spencbb C, New York. 

Dougherty, J. Hampdsk, New York. 

Doyle, Louis F., New York. 

Eaton, Sherburne B., New York. 

EvABTS, Wm. M., New York. 

Feaeonb, George H., New York. 

Field, David Dudley, New Y'ork. 

FLBiacfHMANN, BiMON, Buffalo. 

Foster, Roger, New York. 

Fox, Austen G., New York. 

Goodhart, Morris^ New York. 

Grinnell, W. Morton, New York. 

Hawkesworth, R. W., New York. 

Hsrxndeen, Edward G., Elmira. 

HoADLY, George, New York. 

Holt, George C, New Y'ork. 

Hoenblower, William B., New York. 

Houston, William T., New York. 

HuBBABD, Thomas H., New York. 

Ingai^be, Grenville M., Sandy HilL 

Isaacs, M. S., New York. 

Johnson, Edgar M., New York.. 

JoLiNE, Adrian H., New York. 

Lamberton, C. L., New York- 

Leavitt, John Brooks, New York. 

Lewis Charlton T., New York. 

Logan Walter S., New York. 

MacFarland, W. W., New York. 

Matthews, Albert, New York. 

Moore, John B New York. 

Moot, Adelbert, BuflSilo. 

Morgan, Rollin M., New York. 

Myers, Nathaniel, New York. 

McOooK, John J., ^ew York. 

Nash, Stephen P., New York. 

Nichols, George L., • New York. 

Nicx)LL, DeLangby, New York. 

Olkstead, Dwight H., New York. 

Opdyke, William 8., New York. 

Otis, A. Walker, New Y'ork. 

Parmenter, Roswell a., Troy. 

Pbabody, Charles A., New York. 
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NEW YOBK.— Continued. " 

Phelps, William Walter, New York. 

Pierce, Winslow 8., New York. 

Potter, Frederick New York. 

Potter, Orlando B. New York. 

Prime, Ralph K, Yonkers. 

Pryor, Kooer a., New York. 

RoBERTBoy, William H., Katonah. 

Rogers, Sherman S., BuffaJo. 

Ropes, Charles H., New York. 

8CH00NMAKER, AuoUBTUS, Kingston. 

Sewell, Robert, New York. 

8HACK, Ferdinand, New York. 

Smith, Frank C, N.ew York. 

Smith, Nelson, New York. 

Speir, Gilbet M., Jr., New York. 

Spraoxte, E. C, Buffalo. 

Sterne, Simon, New York. 

Sticknet, Albert, New York. 

Stiles, Sumner B., New York. 

Stillman, Thomas E., New York. 

Taogart, Rush, New York. 

Taylor, John D., New York. 

Todd, A. J., New York. 

Tompkins, Hamilton R, New York. 

Turner, Herbert B., New York. 

Van Slyck, George W., New York. 

Van Vbchten, A. V. W., New York. 

ViEU, Henry A., New York. 

Ward, Henry Galbraith, New York. 

Ward, John E., New York. 

Wheeler, Everett P., New York. 

Whittaker, Egbert, Saugerties. 

Wilcox, Ansley, Buffalo. 

Wilds, Howard Payson, New York. 

Wise, John S., New York. 

NORTH CAROLINA. 

Bridgers, John L., Tarboro. 

NORTH DAKOTA. 

Corbet, Borke, Grand Forks. 
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OHIO. 

Bai^wiHi Chables C, Cleveland. 

Bowler, Robert B., Cincinnati. 

BuRKET, Jacob F., Findlay. 

CouBrroN, Edward, Cincinnati. 

Coon, John, Cleveland. 

DoTLB, John H., Toledo. 

Ferguson, £. A., CincinnatL 

Ferris, Aaron A., Cincinnati. 

Fisher, Elam, Eaton. 

Fitch, Edward H., Jefferson. 

FoLLETT, Martin D., Marietta. 

Goulder, Harvey D., Cleveland. 

GreeNj Edwin P., Akron. 

GuNGKEL^ Lewis B., Dajton. 

Hall, John J., Akron. 

Harris, Stephen B., Bucyros. 

Harrison, Richard A., Colambus. 

HoRTON, 8. Dana, Pomeroy. 

Hunt, Samuel F., Cincinnati. 

Jones, Asahel W., Youngstown. 

Kennon, Newell K., St Clairsville. 

LowMAN, Jesse, Cincinnati. 

Magkoy, William H., Cincinnati. 

Matthews, C. Bentley, Cincinnati. 

Maxwell, Lawrence, Jr., Cincinnati. 

Pike, Louis H., Toledo. 

Pillars, Isaiah, Lima. 

Pratt, Charles, Toledo. 

Ramsey, William M., Cincinnati. 

Ranney, Henry C, Cleveland. 

Rogers, Samuel G., Akron. 

Shaw, R. K., Marietto. 

Sullivan, John D., Columbus. 

Talcott, William E. Cleveland. 

Tyler, Joel W., Cleveland. 

Wheeler, Seth S., Lima. 

Williamson, Samuel E., Cleveland. 

Young, George R., Dayton. 

OREGON. 

Carey, Chableb H., Portland. 

Cox, L. B., Portland. 
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PENNSYLVANIA. 

Arnold, Michael, Philadelphia. 

Atherton, Thomas H., . Wilkesbarre. 

Baer, Qeoroe F., Reading. 

Bausman, J. W. B., ; . . Lancaster. 

Beck, Jambb M., Philadelphia. 

Bedford George R., Wilkesbarre. 

Beeber, DiMNER, Philadelphia. 

BispHAM, George Tucker, Philadelphia. 

Bredin, James, Pittsburgh. 

Broadhead, J. DaviSi South Bethlehem. 

Brown, John Douglass, Jr., Philadelphia. 

Budd, Henry Philadelphia. 

Burnett, William H., Philadelphia. 

Carson, Hampton L., . . . * Philadelphia. 

CoNARROE, George M., Philadelphia. 

Dana, Samuel W., New Castle. 

Derr, Andrew F., Wilkesbarre. 

Edwards, Tryon H., Harrisburg. 

Farquhar, Guy E., Pottsville. 

Fisher, William Righter, Philadelphia. 

Gilbert, Lyman D., Harrisburg. 

Graham, George 8., Philadelphia. 

Green, Benjamin W., Emporium. 

Guthrie, George W., Pittsburg. 

Handley, John, Scranton. 

IIause, J. Frank E., West Chester. 

Hemphill, Joseph, West Chester. 

Henry, Morton P., Philadelphia. 

Hensel, W. U., Lancaster. 

Hiester, Isaac, Reading. 

Hinckley, Robert H., Philadelphia. 

Huey, Samuel B., Philadelphia. 

Hughes, Benjamin F., Philadelphia. 

Jayne, H. LaBarre, Philadelphia. 

Jones, J. Levering, Philadelphia. 

Kauffman, a. J., Columbia. 

KuLP, George B., Wilkesbarre. 

Lamberton, William B., Harrisburg. 

Leach, J. Granville, Philadelphia. 

Lear, Henry Doylestown. 

Lister, Charles C, Philadelphia. 

Livingston, J. B., Lancaster. 

Lo«AN, James A., Philadelphia. 
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PENNSYLVANIA.— Continued. 

LowMTY, DwiOHT M., Philadelphia. 

Martin, J. Willis Philadelphia. 

Mercer, George Q,, Philadelphia. 

Mercur, Bodney a., Towanda. 

Miller, £. Spencer, Philadelphia. 

Miller, N. Dubois, Philadelphia. 

Mitchell, Jab. T., Philadelphia. 

* MoNAGHAN, Robert E., West Chester. 

MoNAGHAN, B. Jones, West Chester. 

Morgan, Bandal, Philadelphia. 

Muhlenberg, Henby A., Reading. 

MuNSON, C. LaBub, Williamsport. 

McCarthy, Henry J., Philadelphia. 

McClintock, Andrew H., Wilkesbarre. 

North, E.D., .Lancaster. 

North, Hugh M., Columbia. 

Osborne, Edwin 8., Wilkesbarre. 

Palmer, Henry W., Wilkesbarre. 

Pabrish, Joseph, Philadelphia. 

Parsons, Henry C, Williamsport. 

Patterson, T. Elliott, Philadelphia. 

Pennypacker, Charles H., West Chester. 

Pennypacker, Samuel W., Philadelphia. 

Perkins, Edward L., Philadelphia. 

Perkins, Samuel C, Philadelphia. 

Price, J. Sergeant, Philadelphia. 

Prichard, Frank P., Philadelphia. 

Bawle, Francis, . Philadelphia. 

Bbed, Henry, Philadelphia. 

Seibert, W. N., New Bloomfield. 

Shapley, Bufus E., Philadelphia. 

Shibas, George, Pittsburgh. 

Shoemaker, L. D., Wilkesbarre. 

Slaqle, Jacob F., Pictsburgh. 

Smith, Walter George, Philadelphia. 

Spencer, Samuel Selden, Erie. 

Stewart, W. F. Bay, York. 

Stoever, William C, Philadelphia. 

Sulzberger, Mayer, Philadelphia. 

Swain, Charles M Philadelphia. 

Todd, M. Hampton, Philadelphia. 

Valentine, John K., Philadelphia. 

Vaux, Bichard, Philadelphia. 
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PENNSYLVANIA.-Continued. 

Waoner, Sajcubl, Philadelphia. 

Walkbb, Robkbt J. C, Philadelphia. 

Watpon, D. T., PitUburgh. 

WiLLABD, Edwabd N Scranton. 

WiLTBANK, William W., Philadelphia. 

WiNDLB, WiLLLAM 8., Wcat Chester. 

WiNTBRNiTZ, Bknjamin A., New Castle. 

WoLVBRTON, Simon P., Sunbury. 

RHODE ISLAND. 

Anoell, Walter P., Providence. 

Baker, Darius, Newport. 

Bradley, Charles, Providence. 

Eaton, Amasa M., Providence. 

Ely, Joseph C, Providence. 

Qlezen, Edward K., Providence. 

Jengkes, Thomas A., Providence. 

Miller, Augustus S., Providence. 

MoGuiNNESS, Edwin D., Providence. 

BoELKER, William G., Providence. 

SouTHwicK, Isaac H., Jr., Providence. 

TiLLiNOHAbT, J AMES, Providenoe. 

SOUTH CAROLINA. 

Abney, B. L., Columbia. 

Aldrich, Robert, BarnwelL 

BuiBT, Qeorge Lamb, Charleston. 

Caldwell, J. F. J., Newberry. 

Daroan, E. Keith, Darlington. 

QiLLAND, Thomas M., Kingstree. 

Johnstone, George, Newberry. 

MoRDEGAi, T. Moultrie, Charleston. 

Nettles, Clarence S., Darlington. 

Parker, William H., Abbeville. 

Smythe, Augustine T., Charleston. 

Woods, Charles A., Marion. 

Young, Henry E., Charleston. 

SOUTH DAKOTA. 

Wright, J. W., Clark. 
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TENNESSEE. 

AxusoN, Andbjbw, Nashville. 

Baxteb, Ed., Naphville. 

Baxter, William M., Knoxville. 

BoNNXB, J. W., Nashville. 

Brtan, MalachiT., Nashville. 

Campbell, Lemuel B., Nashville. 

Ga&roll, William H., Memphis. 

Champion, Samuel A., Nashville. 

Cooper, Edmund, Shelbyville. 

Dickinson, J. M., Nashville. 

EsTsa, Bedford M., Memphis. 

Gaines, John W., Nashville. 

Gact, John M., Nashville. 

Jackson, Robert F Nashville. 

Lea, John M., Nashville. 

Lea, Overton, . Nashville. 

LuRTON, Horace H., Nashville. 

Marks, Albert D.» Nashville. 

Pilcher, Jambs S Nashville. 

Tillman, A. M., Nashville. 

Vertrees, J. J., Nashville. 

Washington, William H., Nashville. 

Watkins, Edward, Chattanooga. 

Wheeler, Xenophon, Chattanooga. 

TEXAS. 

Clark, William H., Dallas. 

Gould, Bobbrt S., Austin. 

McLeary, J. II., San Antonio. 

Waul, T. N., Galveston. 

UTAH TERRITORY. 

Shbpard^ Richard B , Salt Lake Citj. 

VERMONT. 

Johnson, Wili.iam E., Woodstock. 

McCuLLOUQH, JohnG., No. Bennington. 

Paul, Norman, Woodstock. 

Phelps, Edward J. , Burlington. 

Shurtleff, S. C, Montpelier. 

Tapt, Elihu B., ... Burlington. 

TUPPEB, A. P., Middlebury. 
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VIRGINIA. 

DiNNEEN, John H., Richmond. 

Gabnett, Theodore S., Norfolk. 

Gilliam, Marshall M., Richmond. 

Graves, Charles A., Lexington. 

GajPFiy, S., Bedford City. 

Guy, Jackson, Richmond. 

Hamilton, Alexander, Petersburg. 

Hughes, Robert M., Norfolk. 

Lyons, James, Richmond. 

McGuiRB, Frank H., Richmond. 

McKenney, William R., • . . Petersburg. 

Page, Thomas Nelson, Richmond. 

, Robertson, William J Charlottesville. 

Thom, Alfred P., Norfolk. 

Thomas, Richard S., Smithfield. 

Tucker, J. Randolph, Lexington. 

Watts, Legh R., Portsmouth. 

WASHINGTON. 

Hughes, E. C, Seattle. 

Shepard, Charles E., . Seattle. 

WEST VIRGINIA. 

Higginbotham, C. C. , Buckhannon. 

Hutchinson, John A., Parkersburg. 

Sommerville, J. B., Wheeling. 

Van Winklf^ W. W., Parkersburg. 

WISCONSIN. 

Austin, R. N., Milwaukee. 

Babcock, David, Fond du Lac. 

Barber, Charles, Oshkosh. 

Barde£n, Charles V., Wausaa. 

Bartlett, William Pitt, Eau Claire. 

Bashford, R. M., Madison. 

Bennett, John R., Janesville. 

Bird, George W., Madison. 

Bloodgood, Francis, Milwaukee. 

Bottum, E. H., Milwaukee. 

Burke, John F., Milwaukee. 

Bushnell, Allen R., Madison. 

BusHNELL, T. H., Hurlej. 
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WISCONSIN.— Continaed. 



Garter, William E., Platteville. 

Cart, Alfred L., Milwaukee. 

Clementson, George, Lancaster. 

GoLMAN, Eljhu, Fond du Lac. 

Doyle, Peter, Milwaukee. 

Fairchild, H. O Marinette. 

Felkbr, Charles W., Oshkoeh. 

Flanders, James G., Milwaukee. 

Frost, Edward W., Milwaukee. 

Gibson, William K., Milwaukee. 

GiUBON, N. 8., Fond du Lac. 

Grace, H. H., West Superior. 

Greene, George G., Green Bay. 

Gregory, Charles N., Madison. 

Hard, A. W., Milwaukee. 

Harino, Cornelius T., Milwaukee. 

Howard, Samuel, Milwaukee. 

HoYT, Frank M Milwaukee. 

HuDD, Thomas R., Green Bay. 

Hunter, Charles F., Milwaukee. 

HuRLBURT, Edwin, . . Oconomowoc. 

Hurley, M. A., Wausau. 

JeffriS) Malcolm G., Janesville. 

Jenkins, Jambs G., Milwaukee. 

Johnson, D. H., Milwaukee. 

Jones, Burr W., Madisoo. 

Kbnn AN, Thomas L., .Milwaukee. 

Lewis, H. M., Madisou. 

LuDWio, John C, Milwaukee. 

Mallory, James A., Milwaukee. 

Martin, P. H., Green Bay. 

Maxon, Glenway, Milwaukee. 

Miller, B. K., Milwaukee. 

Miller, B. K., Jr., Milwaukee. 

Miller, George P., Milwaukee. 

Morris, Howard Milwaukee. 

NoYBS, George H., Milwaukee. 

CyoDEN, Lewis M., Milwaukee. 

Orton, Piiilo a., Darlington. 

Palmer, H. L , Milwaukee. 

Pereleb, James M., Milwaukee. 

Pbreleb, Thomas Jefferson, ... . . .Milwaukee. 

QuARLBS, Charles, Milwaukee. 
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WISCONSIN.— Continued. 

QuARLEBy Joseph v., Mil?raukee. 

Beed, Mtron, West Saperior. 

Rusk, L. J., Chippewa Falls. 

Sanbobn, A. L., Madison. 

Schley, Bradley G., Milwaukee. 

Seaman, William H., Sheboygan. 

SiLVERTHORN, W. C, Wausau. 

Smith, Franklin T., Milwaukee. 

Spencb, Thomas W., Milwaukee. 

Spooner, John C, Hudson. 

Stark, Joshua, Milwaukee. 

Stevens, Breeze J., Madison. 

Sutherland, George E., Milwaukee. 

Turner, W. J., Milwaukee. 

Van Dyke, George D., Milwaukee. 

Van Dyke, William D., Milwaukee. 

Vilas, Edward P., Milwaukee. 

Vboman, Charles E., Green Bay. 

Webster, W. H., Ooonto. 

WiQMAN, J. H. M., Green Bay. 

Winkler, Frederick C, Milwaukee. 

WYOMING. 

Blake, John W., Laramie. 

Groesbeck, Herman V. S., Laramie. 

Lacey, John W., Cheyenne. 

Potter, Charles N Cheyenne. 

Riner, John A., Chejrenne. 

Van Devanter, Willis, Cheyenne. 
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RECAPITULATION. 



NO OF 
MBMBKRS. 

14 

Arkansas, 6 

California, . . * 14 

Colorado^ 10 

Connecticaty 40 

Delaware, 13 

District of Colnmbia, ... 50 

Florida, 2 

Georgia, 35 

Idaho^ 1 

Illinois, 77 

Indian Territory, 1 

Indiana, • • •. 29 

Iowa, 9 

Kansas, 11 

Eentacky, 12 

Louisiana, 29 

Maine, 20 

Maryland, 29 

Massachusetts, 137 

Michigan, 29 

Minneeota, 18 

Missiflsippi, 10 | 

MisBOori, 39 i 



no OF 
STATn. MXMBEBS. 

Montana, 2 

Nebraska, 7 

New Hampshire, 17 

New Jersey 24 

New York, 113 

North Carolina 1 

North Dakota, 1 

Ohio, 38 

Oregon, 2 

Pennsylvania, 94 

Rhode Island, 12 

South Carolina, 13 

South Dakota, 1 

Tennessee, 24 

Texas 4 

Utah Territory, 1 

Vermont, 7 

VirgiDia, 17 

Washington, 2 

West Virginia, 4 

Wisconsin, 77 

Wyoming, 6 

Total, 1,102 
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ADDRESS OF THE PRESIDENT, 

BY 

John Randoi^ph Xuokbr, 
of lexington, virginia. 



Gentlemen of ike American Bar Association : 

The Constitution of your Association requires that your 
President shall open each Annual Meeting with an Address, 
^' in which he shall communicate the most noteworthy changes 
in Statute Law on points of general interest made in the 
several States, and by Congress during the preceding year." 
And it is made ^^the duty of the member of the General 
Council from each State to report to the President on or 
before the first day of May annually any such legislation in 
his State." With all the assistance I have had from the 
members of the General Council, and from your efficient 
Secretary, and from the State departments of the several 
States, I have had copies of the Sessions Acts of 1892-8, 
furnished only in part. 

Of the forty-four States, Iowa, Maryland, Virginia, Missis- 
sippi and Louisiana had no legislation during the past year. I 
have received no reports from, nor legislative acts of, Kentucky, 
or Nebraska.* I have the acts of the Territories of New 
Mexico and Arizona. Utah had no. session of its legislature, 

* Since the deliveiy of this addreai^ the Acts of Nebraska have been 
received. I have taken the liberty, therefore, of referring, in the address to 
be printed, to the legislation of that State. 

(169) 
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and the Indian Territory is reported as making no important 
changes; and I have no report or acts of Oklahoma, and nothing 
from Alaska. 

Thus I can only comment on the legislation of thirty-seven 
States, and a report of the main provisions of the Mississippi 
Code, which took effect in November, 1892, of which I have 
an abstract from the member of the General Council, in all, 
thirty-eight States; and upon the legislation of the two 
Territories of New Mexico and Arizona, and upon the laws 
passed at the last session of Congress. 

These sources of information I have been receiving from 
July 1st until the 21st of August, making it impossible until 
very recently to m*ake the needful examination of them for the 
purposes of this address. This statement is deemed proper to 
excuse any defects in the performance of my duty, and a« a 
ground for your kind indulgence for them. 

The delays in receiving these legislative acts have resulted 
from prolonged sessions of many legislatures, and the conse- 
quent delay in printing the laws ; and from no lack of duty 
by the officers and members of this Association, or of courtesy 
by the oflScers of the States. With this preliminary explana- 
tion, I proceed to formulate, under distinct heads, the actions 
of the legislatures of the States and Territories, and of Con- 
gress, beginning with the last. 

Congress. 

The legislation of Congress relates to the Union of the 
States, in their foreign and inter-state relations, and not to 
their municipal laws or internal polity. Besides this, it has 
power of municipal legislation as to the District of Columbia, 
and in its supervision of the Territorial legislatures. 

Under the first head, I note the following : 

1. Act to enforce alien contract labor and immigation laws. 
Ch. 206. 

2. Act to enforce the exclusion of immigrants, who are 
insane or idiots, paupers, diseased, felons, polygamists, or 
under labor contract, etc. Id. 
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3. Act appropriating money for the foregoing purposes, and 
to enforce Chinese exclusion. Ch. 208. 

4. Act for additional quarantine, and in aid of the quaran- 
tine regulations of the States. Ch. 114. 

5. An Act to require testimony before Inter- State Com- 
merce Commission, though it may tend to criminate the wit- 
ness, or subject him to a penalty ; but relieving a person so 
testifying from prosecution or penalty '*on account of any 
transaction, matter, or thing concerning which he may testify,*' 
etc. This was intended to meet and avoid the effect of the 
decision of the Supreme Court in Counselman vs Hitchcock, 
142 U. S., 547. 

6. An Act regulating bills of lading as to inter-state and 
foreign transportation of property by vessels, and prohibiting 
stipulations for non-liability of manager, master, agent, or 
owner for negligence, etc., as to goods, or as to vessel ; but 
limiting liability of owner, etc., for losses from faults in naviga- 
tion, and other named causes. Ch. 105. 

7. An Act requiring all railway carriers engaged in inter- 
state traffic from and after January 1, 1898, to equip their 
cars with automatic couplers, etc., and their locomotives with 
driving wheel brakes, etc. Ch. 196. 

8. An Act requiring all sales of real estate under decrees 
of any United States Court to be made after four weeks' publi- 
cation of notice thereof in certain newspapers, etc., at the 
court house of county, parish or city in which the property 
is located, or on -ihe premises, as the Court may direct, etc. 
Ch. 225. 

9. An Act to reimburse William and Mary College by pay- 
ing to that venerable institution of learning, $64,000 "for 
the destruction of its buildings and other property, destroyed 
without authority by soldiers of the United States during the 
late War.** This act of magnanimous justice I may be par- 
doned for making noteworthy, because it gives the sanction 
of Congress to the immunity of such institutions by the 

11 
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laws of war, modified under the influence of an enlightened 
and Christian civilization. Gh. 217. 

Under the second head of legislation by Congress, to wit, 
for the District of Columbia, I note the following: 

1. An Act making every Saturday (not a legal holiday in 
its entirety under existing law), a legal holiday from 12 o'clock 
at noon — for all purposes related to commercial paper — and 
making the next secular or business day thereafter, that on 
which such paper shall be due, payable and presentable, etc., 
etc. Jt. Resolution 15. 

2. An Act making every voluntary assignment by a debtor 
for the benefit of creditors void, as to any preference of one 
creditor over others, and subjecting the property conveyed, 
and all other property of the debtor, except legal exemptions 
thereby reserved, to the pro rata payment of ** all debts and 
liabilities within the provisions of the assignment" * * * * 
*' from the assets thereof." Inventory of property and list of 
creditors to be annexed to the assignment under oath by 
assignor, and assignee to be a resident of the District, and 
assignment to be recorded. It further provides that any 
creditor, without first obtaining judgment, may in equity 
attack said assignment for fraud. Ch. 157. 

It will be seen hereafter that several States have enacted 
somewhat similar laws. 

3. An Act regulating the sale of intoxicating liquors in the 
District of Columbia, requiring a license to be obtained, and 
imposing a high license tax ; forbidding sales to minors ; fixing 
penalties for disregard of the law, etc., with important 
savings as to hotels, druggists, etc. Ch. 204. 

4. Two acts of incorporation are noteworthy, as indicating 
the purpose of Congress to encourage the establishment in the 
District of institutions for the higher and university education 
of the youth of the country. One of these is "An Act to incor- 
porate the American (Methodist Church) University." Ch. 
106. The other is " An Act to incorporate the Protestant 
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Episcopal Cathedral Foundation of the District of Columbia." 
Ch. 20. 

Two remarks are appropriate as to these. First : There is 
no limit to the amount of property, real or personal, which these 
corporations may acquire and hold ; but, second, there is 
reserved to Congress the right to amend or repeal either Act 
at pleasure. This saves to Congress the important power to 
place a limitation upon the corporate perpetuity granted for 
the holding and acquiring of property, in the future, if deemed 
necessary, and which a wise conservatism may dictate. 

5. Perhaps the most important law for the district passed 
by Congress is the *' Act to establish a Court of Appeals for 
the District of Columbia, and for other purposes." 

This Court consists of a Chief Justice and two Associate 
Justices. It has jurisdiction by appeal from the Supreme 
Court of the District or any judge thereof. All causes, now 
before said Supreme Court on appeal, are to be transferred to 
this Court of Appeals, and the appellate jurisdiction of the said 
Supreme Court is abolished. Appeals lie from the Court of 
Appeals to the Supreme Court of the United States in cases 
wherein the natter in dispute, exclusive of costs, shall exceed 
$5,000, and wherein the validity of a copyright or patent is 
involved, **or in which is drawn in question the validity of a 
treaty or statute of, or an authority exercised under, the United 
States." Ch. 74. 

This statute is important, because it gives to the District a 
local Court of Appeals, which will be familiar with its laws, 
and will cut off from the Supreme Court of the United States 
a large number of cases, which tend to overburden its already 
crowded docket. 

In looking at the legislation of Congress, so small a part of 
which concerns the municipal jurisprudence of the people, we 
cannot but be favorably impressed with the wisdom of the Federal 
system devised by the Constitution of the United States, that 
leaves to the legislatures of the States the care of that 
^^ immense mass of legislation," which concerns their internal 
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polity, and vests in the Congress only those important func- 
tions, which relate to the obligations and duties of the States 
inter se, and of the Union to foreign nations. 

I proceed now to consider the legislation of the States ; 
and will, under appropriate heads, endeavor to collate the 
legislation of all under each head, without giving separately 
♦ihe collected legislative acts of each. 

ELECTIONS. 

It is obvious to any one, who examines the legislation of the 
last few years in the States of the Union, that a most anxious 
desire exists in the popular mind to conserve the freedom, 
purity and verity of the public will as it shall be pronounced 
in elections. Who shall vote is prescribed by our constitutions ; 
who shall determine the result, by our laws. But quis custo- 
diet ipsos cuBtodes / How shall the deteimining function be pre- 
vented from usurping the elective function ? How shall those, 
who count the votes, be restrained from stuflSng with false 
ballots, or taking true ballots from, the boxes provided for the 
ingathering of the genuine will of free men, as self-protectors 
of their personal rights and liberties ? How shall the man be 
free from undue personal influence, when he comes to declare 
his will ? How shall social mastery be overthrown, so that 
the voter may be a free man, and not a slave ? 

These questions, vital to the integrity of our popular insti- 
tutions, are demanding solution. Frauds on the freedom of 
the elective franchise are not confined to one section or State, 
or to one country. The few who are rich may hope to obtain 
exemption from socialistic evils by buying the many who are 
poor. Parties compete with bribes for the disbursement of the 
billions, which victory will control. Wherever there are 
popular elections in Europe and America, corruption may 
debauch and violence menace the ballot box. 

It is not surprising, that so much of the thought of legisla* 
tors in all the States has been directed to these flagrant evils, 
and to devising methods by which they may be extirpated. That 
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they have been successful in doing so can hardly be averred ; 
that continued effort may preserve' the democratic polity of 
our country is "a consummation devoutly to be wished." 
Whether we have not pressed the idea of manhood suffrage 
beyond its legitimate bounds ; whether it is a civil rights or a 
political privilege^ to be based on a permanent interest in the 
affairs of the body politic, and a competent intelligence and ade- 
quate moral character to give healthful direction to its legisla- 
tion, are questions I cannot discuss, though I may suggest them 
for consideration ; especially, as we shall see in the North and 
in the South, suffrage is recently sought to be associated with 
the tax-paying burden, and with an educational qualification. 
My honored predecessors have stated that the ballot law 
of Australia, our far-off sister in the Anglican family of 
nations, had been adopted by thirty-six of the United States. 
It has been adopted during the last year substantially, I may 
^ay» by Wisconsin, Minnesota, Kansas and Alabama. 

Laws amendatory of those previously passed, adopting the 
Australian system, have been enacted in Vermont, Maine, 
California Delaware, Colorado and Idaho; and also for 
securing the purity of elections. 

California has passed a law regulating the expenses of 
elections ; Pennsylvania as to nominations as well as elections 
of officers ; and perhaps in some other States like provisions 
as to nominations have been made. Primary meetings of 
parties are to be held in Mississippi under the provisions of 
its new code. 

Moral quality has been made an ingredient in suffrage by 
denying suffrage to polygamists in Idaho. 

In Maine and Massachusetts, it is provided that a voter 
must be able to read the State Constitution in the English 
language and to write his name, and must not be a pauper or 
under guardianship. The educational test for suffrage by the 
Constitution of Mississippi was sufficiently noted by my 
immediate predecessor, and I must express my concurrence in 
his approval of the propriety of such a test. The power to 
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vote cannot justly or on good reason be vested in one whose 
mental and moral qualities unfit him to exercise it either for 
the protection of his own right, or for the promotion of the 
public good. 

Massachusetts, by a comprehensive Act, has regulated elec- 
tions and nominations, defining " caucus," and the meaning of 
''leading political parties." Women are admitted to vote for 
school ofiicers. 

Connecticut failed to pass the Australian Ballot law by 
reason of a deadlock between the two Houses of its legislature. 

Many States have also passed Acts for protecting employees 
from the coercive influence of their employers, in respect of 
their joining labor organizations, and as to their political 
action. These are based on the idea, that capital has such 
vantage ground of labor as to make it right to protect the 
suffrage of the laborer from the indirect or direct domination of 
his employer. 

That such influence may exist and thus make employees 
the political slaves of their employers is recognized as the 
motive for such laws ; for, if not prevented, the suffrage of 
the poor would not be self-protective, but would swell the 
popular vote by which the dictated policy of capital would be 
decreed. It is made unlawful and penal for any employer to 
prevent or attempt to prevent employees from joining any 
lawful labor organization ; or to discharge or to threaten to 
discharge them for doing so ; in Delaware, Illinois, Indiana, 
Michigan, California, Idaho and perhaps other States. 

In Wyoming, an Act has been passed making it penal for 
any employer to discharge an employee, because he is nomi- 
nated for office. In California, it is made penal to enclose 
wages in "pay envelopes,*' on which are printed any political 
arguments or names of candidates, etc.; or to threaten anyone 
in order to induce to, or deter from, voting ; or to put up in a 
workshop any handbill, etc., threatening discharge on account 
of voting ; and Missouri has passed a similar Act. In Minne- 
sota, the Act to make penal the requiring or demanding of an 
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employee, as a condition of employment, the surrender of 
any right of citizenship, public or private, political or social, 
moral or religious, is a comprehensive view of the evil, and a 
stringent remedy for its prevention. The Mississippi Code 
has a similar provision. It is obvious that such laws, which 
make it criminal for persons or corporations (whose relations 
make a fraudulent interference with the freedom of electors in 
their employment possible) to do so by direct or indirect 
methods, when connected with the Australian process, will 
together, thus shield the voter from such intervention before, 
and screen his acts from observation after, he enters the voting 
booth, and are laudable and valuable means to make elections free, 
and to conserve the honest expression of the public will. And 
it is a high tribute to the courage of legislatures that they have 
passed such stringent measures to protect the laboring classes 
from an outrage on their political rights, which such laws 
implicitly charge upon the employers, a^ actual or at least 
strongly suspected. 

Every American lawyer must be gratified to hope, from this 
review, that out of the excesses to which we have been driven 
by political demagogism, American legislation will at last 
emerge, and replace the structure of our democratic polity 
upon the foundation of common sense and rational liberty. 
The consistent adherence of the members of this Association 
to the principles of true republican institutions will do much 
to restore the public opinion of the country to the safe and 
reliable conservatism, which marked the great characters, who 
established our constitutional system of government. 

- Capital and Labor. 

In connection with the political question just considered, it 
may be as well to note the legislation of the past year in 
regard to the civil relation of employer and employee. 

The fundamental principle, on which this class of legislation 
is based, is expressed in the Mosaic injunctions : '*• Thou shalt 
not muzzle the ox, when he treadeth out the corn ;'* '^The 
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wages of him that is hired shall not abide with thee all night 
until the morning." 

In many cases, of which Fosdick vs. Schall (99 U. S., 235) 
is the leading one, the claims of the wagemen on railroads 
were preferred for a limited period, under certain circumstances, 
to the mortgagees, when the road had been placed in the hands 
of a receiver. The equity of such claims was vindicated by the 
late Chief Justice Waite in the unanimous opinion of the 
Court, 

Arkansas, while providing that no insolvent corporation 
shall make preferences between general creditors, allows pref- 
erence to be made in favor of wages and salaries. 

Arizona gives a preferred lien for wages over creditors under 
an assignment of the debtor, and over execution creditors. There 
are like statutes in Idaho, South Dakota and Wyoming. Ore- 
gon requires a receiver to pay all wages within six months 
prior to his appointment out of first receii)ts, after deducting 
running expenses. 

California gives such preference for wages for 60 days next 
preceding the death of the employer, or the assignment by 
him to secure creditors, not exceeding $100. 

New York, Indiana, Wisconsin and Kansas require corpo- 
rations to pay wages of employees every week. 

These, and the Acts securing mechanics' liens, which are 
almost universal, will suffice on this point. They rest on the 
solid basis that, as between the wageman whose daily bread 
depends on his daily wages, and the creditor by mortgage, 
whose capital ordinarily puts him beyond like daily needs, it 
is just that the laborer should be preferred. 

Pennsylvania has passed a law providing for boards of 
arbitration for wages between capital and labor. A like act 
was passed by Ohio. Many states have made " Labor Day " 
a legal holiday, and some have established a certain number i 
hours as a day's labor ; but do not all concur in the same num 
ber. Minnesota, for example, forbids compelling a child under 
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16 years of age to work over 10 hours, while Colorado adopts 
the 8 hour law. 

Many States also provide for the safety of laborers in mines 
and factories and in house building. Connecticut has made 
comprehensive legislation on these points : as for inspection of 
buildings, factories, etc.; female laborers to have suitable seats 
provided; ventilation and fire escapes to be provided in factories. 
Like comprehensive legislation by Pennsylvania ; so in New 
York, New Jersey, Ohio, Illinois, Indiana, Minnesota, South 
Carolina, West Virginia, Missouri and other States. The 
safety of laborers as well as passengers on railways is provided 
for in New York and other States by requiring air-brakes, 
automatic couplers, etc. 

An effort to define by statute, what shall constitute co-em- 
ployment, in caaes of injury occuring to an employee on a rail- 
road or in other employment, has been made by the legisla- 
tures of Texas, Wisconsin, Colorado and New Mexico. The 
provisions are not the same, but need not be critically examined. 
The Act of Texas is most noteworthy. It defines as vice- 
principal, one entrusted "with the authority of superintendence, 
control or command of other persons in the employment," 
or " with the authority to direct any other employee '* in the 
performance of his duty ; and all persons engaged in the 
common service of the employer, in the same grade of employ- 
ment and working together at the same time and place and to 
a common purpose, neither being in such relation as is defined 
as vice-principal, are fellow servants. No contract with 
employees limiting the employer's liability under this Act shall 
be valid. 

The recent events near Pittsburgh which startled the country 
by their bloody results, in which the police, called " Pinkerton 
guards,*' from another State, were used to suppress the strike 
of the laborers, have induced legislation in some States during 
the past year, as Wisconsin, Michigan, Nebraska, Washington, 
Texas and West Virginia. These Acts make it a felony for any 
person to engage in or to aid or assist in employing bodies of 
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armed men, not duly authorized under the laws of the State, 
for any such purposes. The propriety of this legislation rests 
upon the authority of eaclv State to maintain its own order, 
without the intrusive intervention of any external authority, 
and especially of a force, acting of its own volition and with- 
out any legal sanction. In either case Statehood makes 
such action inadmissible. 

Much other legislation may be referred to without details. 
Maine, Connecticut, Delaware, Indiana, Wisconsin and Min- 
nesota have protected the right of labor associations and of 
workingmen to labels, brands and trade marks. Some have 
fixed the age of children who shall be employed in factories, 
etc., and the hours of their labor ; but these regulations diflfer 
in the several States. For example, Indiana provides for 
the health of women and girls employed, requiring seats to be 
furnished ; forbids boys or women to work in mines, or children 
under fourteen years to work more than eight hours per day. 
Pennsylvania protects laborers from imperfect scaffolding. 
New York regulates the employment of women and children 
in factories, etc., and also protects laborers from imperfect 
scaffolding, etc. 

Minnesota makes the age limit sixteen years, and the hours 
ten. Tennessee forbids the employing a child under twelve 
years in factory or workshop. 

South Carolina fixes the hours of labor in cotton or woolen 
factories at eleven por day or sixty-six hours per week. 

Power is given to municipalities to pension disabled policemen 
or firemen, or their families, when they are dead, by statutes 
of Rhode Island, New Jersey, Pennsylvania and others. 

This leads me naturally to regulations for the health and 
safety of the people. 

Quarantine Laws, Etc. 

In Gibbons vs. Ogden, 9 Wheat. 1, Ch. Justice Marshall, in 
speaking of Inspection laws, as a portion of that immense mass 
of legislation not surrendered to the General Government, 
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adds: '^ Inspection laws, quarantine laws, health laws of every 
description,'* etc., ''' are component parts of this mass.*' 

This State power to preserve life, health and peace within its 
borders is not in conflict with any power of Congress. Con- 
gress in the laws of 1796 and 1799, as well as in its law 
already referred to, approved February 15th, 1893, directs the 
officers of the General Government to conform to and assist in 
executing the quarantine laws of the States. And the rec- 
ognition of the State power as to intoxicants was notably 
shown in the law passed by Congress, which the Supreme 
Court held to be constitutional in the case of In re Rahrer, 
140 U. S. 545, 26 Stat at L. 813. 

These quarantine and health laws occupy a large space in 
the legislation of the past year, both as to diseases of persons 
and of animals; and laws regulating the use of articles dan- 
gerous to either, and even touching the instruments of inter- 
state commerce, as being within the '' internal polity " of the 
States. 

A brief notice of these is all that is possible or proper. 

Quarantine laws to protect persons from diseases in, or 
imported into, a State were passed by Maine, Vermont, New 
Hampshire, Rhode Island, Connecticut, New York (very 
stringent, and providing crematory for diseased bodies), Penn- 
sylvania, Michigan, Minnesota, Kansas, Colorado, North 
Dakota, North Carolina, South Carolina and Tennesee ; and 
against diseases of animals in, or imported into, a state by 
Maine, Rhode Island, New Jersey, New York, Wyoming, 
Tennessee, Texas, and perhaps others. 

These laws seem to be framed so as to be constitutional 
according to the cases in the Supreme Court of the United 
States, from that of R. R. vs. Husen, 95 U. S., 465., to 
Kimmish V8. Ball, 129 U. S., 217., citing Chy Lung vs. 
Freeman, 92 Id., 275, and People vs. Compagnie G^n^ral 
Transatlantic, 107 Id., 59. 

So the late law of Arkansas which forbids sale or importation 
of unwholesome food is not contrary to the decisions in Brim- 
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mer vs. Rebman, 138 U. S., 78., and in Minnesota vs. Bar- 
ber, 136 Id., 313, and Voight vs. Wright, 141 Id., 62. The 
same may be said of the law of New Hampshire forbidding 
taking any order for importation of adulterated butter, etc. 

The State of Washington has passed an Act to prohibit 
sales of inferior or imitative brands of fish from other States^ 
making it penal to sell cases of them not plainly marked to 
show their condition, etc. This may occasion contest under 
the decisions referred to. 

Laws were passed by Ohio and Alabama to forbid the 
employment of inexperienced conductors, etc., on railways, 
and the law of the latter State as to color blindness of an 
engineer was repealed, perhaps because covered by the more 
general law passed at the same session. These laws seem 
to be sanctioned by the case of " color blindness," R. R. vs. 
Alabama, 128 U. S., 96 ; see also Smith vs. Alabama, 124 
Id., 465, and Crutcher vs. Kentucky, 141 Id.', 47. 

So a statute of Ohio as to dynamite is constitutional ; and 
of Indiana and of other States protecting against the escape 
of natural gas, etc., and for inspection of illuminating oils, even 
though patented under the laws of the United States, by 
Florida, Minnesota and other States, are sanctioned by the 
decisions of the Supreme Court, U. S. vs. Dewitt, 9 Wall. 
41, Patterson vs. Kentucky, 97 U. S., 501, Webber vs. Vir- 
ginia, 103 U. S., 344. 

Laws regulating dairy products — imitation butter and 
oleomargerine — were passed in Connecticut, Michigan, Oregon, 
Colorado and perhaps other States ; similar in many respects 
to that of Pennsylvania sustained as not repugnant to the 
Fourteenth Amendment of the Constitution of the United 
States in Powell vs. Penna., 127 U. S., 678. 

Important drainage laws have been passed in New York, 
Indiana, Missouri, Michigan and other States ; and as to 
irrigation, dams, reservoirs for conveying water to farm lands, 
etc., by Texas, Florida, Arizona and others. This class of 



Digitized by 



Google 



JOHN RANDOLPH TUCKER. 173 

laws was considered and sanctioned by the Supreme Court of 
the United States in Davison vs. New Orleans, 96 U. S., 97. 

Laws have been passed in Vermont to require hotel 
keepers and owners of factories to provide fire escapes, etc., 
where building is more than two stories in height. In New 
York and other States, to regulate plumbing and license to 
plumbers ; in Massachusetts, to prevent the manufacture and 
sale of clothing made in unhealthy places ; in Minnesota, 
New York, Tennsylvania, Connecticut and other States for 
the inspection of public buildings, elevators, etc. 

Most of this legislation is directed to the prevention of 
disease and other danger to health and life. 

One very noted provision is found in nearly all of the 
States, that authorizing cities and towns to provide public 
parks. This means for the promotion of the health and pleasure 
of the people of cities is very marked, and is becoming a 
uniform system for giving some of the natural blessings of 
rural life to the crowded populations of cities and towns. 

A more careful regulation of the fire and police depart- 
ments of the cities is also a noteworthy change in the legis- 
lation of the States ; and encouragement is given to these 
important classes of men, whose characteristics should be 
courage, fidelity and vigilance, by providing pensions and 
bounties to such as may become disabled or infirm in the 
service of the public, and to their families when they die in 
performance of their duty. Maine, perhaps other States also, 
provides that the local boards of health shall take care for the 
vaccination of every person over two years of age, a most 
valuable precaution. 

Intoxicants. 

One very important subject of legislation, relating to the 
health of the people, remains to be noted — that in regard to 
intoxicating liquors. 

Maine, true to the policy with which its name is associated, 
passed a law at its last session, amending a former one as to 
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confiscation of all alcoholic liquors. By another Act, every 
person is under penalty forbidden to bring into the State or to 
transport from place to place in the State, with intent to sell 
the same, any intoxicating liquors. It provides for seizure 
while in transit, and punishes any carrier so bringing the 
liquor into the State. 

Whether such an Act will pass the ordeal of the Supreme 
Court, under its decision in Bowman vs. R. B. Co., 125 U. S., 
465, remains to be seen, as it seems to conflict with inter-state 
commerce. 

The Acts of New York, Pennsylvania, Minnesota and other 
States, regulating sale and dealing in liquors within the State, 
even to the point of its confiscation or destruction, will, no doubt, 
be held valid by that court, in accordance with Mugler vs. 
Kansas, 123 U. S., 623, Kidd vs, Pearson, 128 Id., 1., and 
the late case of Giozza v«. Tiernan, 148 Id., 657. The police 
power of the States, as to this legislation, is unaffected by the 
Fourteenth Amendment of the Constitution, and was held by 
the State Courts consistent with their State Constitutions. 

Michigan allows a convict for drunkenness to be sent to a 
gold cure institution for treatment at public expense, instead 
of to jail. 

One provision in the law of Arizona is noteworthy, 
which has been also enacted in many other States. It 
makes it penal to sell or give intoxicating liquor to minors 
without the consent of parent or guardian, and penal not to 
exclude a minor from a saloon. A similar Act as to minors 
in Arkansas. Connecticut requires that the public schools shall 
teach the children the nature and effects of alcoholic drinks. 

The dispensary law of South Carolina, passed at the last 
session of her legislature, is a noteworthy piece of legislation. 
It forbids the sale of all intoxicating liquors, except by the 
State through its dispensers. It breaks up the business as a 
private one, and makes it a public function. It claims to sell 
pure liquor only, and thus to secure its people against 
impure liquor. It provides for a commissioner, who, under 
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regulations of a " State Board of Control " (composed of the 
Governor, Comptroller General and Attorney General), shall 
buy all intoxicating liquors for lawful sale in the State. He 
shall sell to county dispensers for not more than 50 per cent, 
above net cost, and he shall pay over all amounts received on 
sales into the State treasury. Sales by county dispensers 
are under regulations of a county board, and, selling at 
not over 50 per cent, on the cost, they are required to pay 
over, after expenses, onerhalf the net profits to the county, and 
the other half to the town, where the sale is made. No sales 
to be made except upon request to the county dispenser,- who 
shall not grant it to a minor or intoxicated person or to 
one in the habit of using it to excess. The twenty-fifth 
section of this Act seems to be copied from that of Maine 
just cited in respect to forbidding importation of liquor into 
the State. 

The right of the State to exclude its citizens from the busi- 
ness of selling liquorS, and to assume the monopoly in such 
sales to its own officers, is a question which is now before the 
Courts of the State. It is somewhat novel, and is very inter- 
esting. I may be excused for referring to a judgment of the 
Court of Appeals of Virginia, not reported, rendered during 
the late Civil War, bearing on this point. Salt was very 
scarce, and the people sorely needed it. Only one place in 
the Confederacy could supply it. The price of salt was too high 
for the means of our people to obtain it in the usual abundance. 
The Legislature of Virginia passed a law to condemn the salt 
works to the public use for a time, to take possession of them, to 
exclude private persons from its manufacture, and to make the 
State the sole dealer in article. The owners asked an injunc- 
tion against the execution of the law. The case was argued 
by the ablest counsel for the private owners. As Attorney 
General of the State, I resisted the prayer for the injunction. 
The Court, composed of four very able judges, refused the 
injunction, and upheld the constitutionality of the law. 
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The provision of the South Carolina law, copied from the 
Maine statute may be liable to the charge that it is a regula- 
tion of inter-state commerce; and while preparing this 
Address, I have seen a decision of Judge Simonton of the 
United States Court in South Carolina (August 2l8t), holding 
that provision to be unconstitutional for that reason. 

The severe consequences, as to penalty, of the Vermont law 
to prevent the sale of liquors, which were so strongly stated in 
the dissent of Mr. Justice Field in O'Neirs case (144 U. S., 
823), where his failure to pay the fines might have entailed 
upon him a life-long imprisonment, have been prevented by a 
late law, limiting the term to three years at the utmost. 

This much will suffice for health regulations. 

State as Parens PATRiiE. 

Many States, in the administration of the duties of Pareruf 
Patricp, have passed laws in respect of children, which 
deserve special attention. 

It is hardly necessary, where the legislation is so uniform 
in the States of the Union, to refer to the institutions for the 
deaf mutes, the blind and the feeble-minded. Nor need I call 
attention to the liberal support of universities and colleges in 
all the States, nor for the universal system of free schools, 
and in the South, for both races, though in separate schools, 
with the appropriations of money for them, amounting in 
1890 to about $125,000,000 annually, and which are on the 
increase. 

In Vermont, Pennsylvania, Idaho, I find normal schools 
established during the last year. In Vermont, California, 
Oregon, Colorado, .South Dakota, Idaho, West Virginia, 
Missouri, there are reform schools and reformatories for juve- 
nile offenders, and reform schools for boys, a judicious method 
for bettering the child's moral nature, under a qua»i penalty 
which does not disgrace him ; a principle, which might 
well be applied to other branches of the criminal law. 
Then there are industrial schools for both sexes and 
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for girls alone, schools of mines in Colorado and Montana ; 
appropriations for State universities and other colleges 
in the new States of Montana, South Dakota, Idaho, and 
the Territory of New Mexico; for an agricultural and 
mechanical college for whites, and another for colored, in 
North Carolina ; for an industrial university in Arkansas, etc. 

Truancy laws or for compulsory attendance of children at 
school have been passed, making it penal for the father not 
to send, and for the child not to go, and forbidding the 
employment of a child who has not been taught, etc., in Ver- 
mont, Maine, Rhode Island, Ohio, Illinois, South Dakota, 
Idaho and perhaps others. In a few States, provision is made 
for furnishing school books free of charge, as in Rhode Island 
and Minnesota. 

The charitable institutions in the States are multiform and 
numerous. Asylums for the insane are universal. Homes 
for orphans or neglected children in West Virginia and Min- 
nesota; soldiers* home and soldiers* orphans' home in Kansas, 
Nebraska, North Dakota, Colorado ; veterans' home and home 
for inebriates in California; hospitals for disabled laborers 
in mines in Wyoming ; lying-in hospital in Pennsylvania. 
I find in Arizona a commendable appropriation for an archaeo- 
logical museum in that young commonwealth, where the historic 
monuments of other civilizations invite perpetuation in public 
archives ; and in Montana for a State institution of an historical 
society ; these are wise provisions, for the experience of the 
older States dictate the motto, liaec olim meminiBse juvabit. 

Some of the States are passing laws providing procedure 
for the adoption of children, as California, Wisconsin, New 
Mexico and South Carolina. Texas has passed a law to rescue 
children under twelve years of age from improper persons, and 
to place them in hands which will be for their benefit. This 
is in the direction of the prerogative jurisdiction of the English 
Chancery so strongly upheld and established in Wellesley vs, 
Wellesley, 2 Russ., 1; S. C, Dom. Proc, 2 Bligh N. R. 124 ; 
even against parental custody, when the interests of the child 
12 
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require it, making the right of the child paramount to the 
power of the parent. This subject is one to which the 
legislation of the States should be directed, in order to devise 
some conservative procedure for the protection of helpless 
infants against parental or other abuse of power. 

Thus in Maine, while a statutory guardian may be curator 
of the estate of his ward, the father or mother must be his 
tutor, but with power given to the court to decree otherwise, 
if for the welfare of the child. Accord Code of Virginia, 
Section 2603. 

And so statutes have been enacted to guard the property 
rights of wards, and of the insane from the power of guardians 
and committees to sell the same. 'The Mississippi code pre- 
vents a guardian from expending principal or income without 
an order of court. New York requires a special guardian for 
infant in proceeding to sell his real estate ; and I think other 
States have donethe same. The right of such a fiduciary to sell 
real estate of the ward has been generally denied, certainly as I 
know in Virginia; and the most stringent precautions are pro- 
vided by her code against an improper sale, for the protection 
of the person under disability. Connecticut authorizes a probate 
court to direct the sale of real estate of a minor, who resides in 
another State. In New York, the father and mother are 
declared to have equal right to the guardianship of their child, 
and in Ohio a married woman may be guardian. 

Minnesota, Indiana and Oregon have passed laws forbidding 
sale of tobacco, cigarettes, etc., to minors under the age of 16 
or 18 years. Mississippi code enacts a similar law as to child 
under 18 years. 

Under the head of protection of children, may be cited many 
statutes to prevent cruelty and misuse of them. On the other 
hand, Pennsylvania allows a court to place an uncontrollable 
child in some charitable institution, where he may be 
restrained and cared for. 

For the protection of health and life, laws have been passed 
in many States requiring license based upon diploma or on 
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examination, in order to the practice of medicine or pharmacy, 
the validity of which legislation was upheld in Dent V8. West 
Va., 129 U. S., 114. 

The penitentiary system has been the subject of legislation 
in several States, looking to the health and moral improvement 
of the convicts. The most noteworthy is that of Alabama. 
Under it, the convicts of diverse races and sexes are separated^ 
Convicts under 16 years are placed in reformatory schools. 
Religious and other instruction is provided for. In New York, 
a separate prison for women is provided for, and vagrant girls, 
or those guilty of misdemeanor are sent to '' Shelter for Home- 
less Women,'' and not to prison. Arkansas has also passed a 
comprehensive law as to her penitentiary system. 

Police matrons are authorized and required to be employed 
at police stations to accompany females under arrest, by statutes 
oF Ohio, Rhode Island, Kansas and other States ; and Penn- 
sylvania has extended it to the escort of an insane female to an 
asylum. Illinois has provided for covered patrol wagons for 
conveying prisoners under arrest to jail, to avoid public 
observation, which is designed, like laws for private executions, 
in mercy to the victim of legal procedure, and in conservation 
of the morals of the people, whose refinement is destroyed and 
sensibilities are blunted by these brutalizing exhibitions. 

The regulation of elevators and warehouses is within the 
power to conserve the health and safety of the people and 
their business. Minnesota makes these public matters, requir- 
ing license to engage in them, thus avoiding the question on 
which the Supreme Cour^ divided in Munn V8, Illinois, 94 
U. S., 113. North Dakota established a public elevator. 
Pennsylvania forbids boys under fourteen years of age to run 
elevators for persons, and Connecticut under sixteen years of 
age. 

In the same connection are the numerous statutes of many 
States to regulate building and loan associations, domestic 
and foreign ; insurance companies, fidelity and guaranty com- 
panies, etc., to which I need not further refer. 
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The Statutes for the protection and propagation of fish and 
game are found in too many States to permit enumeration. 
It is obvious the destruction of these in the past has awakened 
an earnest interest in preserving this natural supplyof wholesome 
food. Nor is legislation confined to animals ferw naturae^ 
for Maine forbids the cutting of the solid part of a horse's 
tail, unless as a benefit to him, which Ohio concurs in ; and 
Minnesota, North Dakota, Arizona, Florida, New Jersey and 
perhaps other States pass laws to prevent cruelty to animals ; 
measures of mercy to the animals, as well as conducive to the 
welfare of the people. 

In this line, the State of Washington requires railroad com- 
panies, transporting live stock, to rest, feed and water them 
at least for two hours in every forty -eight hours ; and prohibits 
the fighting of quadrupeds and non-human bipeds — having 
already passed laws against prize fighting by human bipeds. 

Many laws are passed by the States to encourage the fine 
breeds of animals, and to prevent frauds in representation of 
their pedigrees at agricultural fairs, etc. These are proniotive 
of a great public interest. In New Jersey, a noteworthy act 
was parsed providing for the license of race tracks, where 
betting and book-making are not inhibited. This will 
encourage the breed of racing animals, but it may demoralize 
the breed of noble men. 

In this connection, the conservation of the forest and timber 
wealth of this continent has much occupied our legislatures ; 
and not only as to trees valuable for building, fuel, etc., but those 
appreciated for ornament. Thus all the parks provided for, as 
by New Hampshire, Massachusetts, New York, Missouri and 
others ; the laws for the shade and ornament of streets and 
highways, as by Connecticut ; as well as the forestry laws of 
Pennsylvania and other States for their timber interests, are 
for the protection and promotion of forestry by commissions 
created by the States of the Union. In the view of our needs 
in the future, this tendency of our State legislation is emi- 
nently sagacious ; for nothing can more essentially promote 
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the comfort, welfare and even the taste of a people, than its 
timber forests and its groves of beauty. 

Morals. 

The prohibition of obscene books, pictures, etc., is very 
general ; laws against lotteries and other gaming for gain are 
frequent, and the latter very general. Laws against violation 
of chastity, by violence or other means, are happily well-nigh 
universal. Laws against intoxication, to the detriment of 
order and peace in society, are also found in recent as well as 
established legislation. 

Sunday laws are less stririgent, perhaps, than formerly, 
and irrespective of the question of religious sanction to the day, 
are properly esteemed of great value, as a protection to the 
laboring classes, whose employment may be contrary to their 
religious duties, if the laborer recognizes their obligation, and 
in any case adverse to the well-being of the man. One day's 
rest in seven has not only religious sanction, but is essential, 
according to human experience, to the mental, moral and 
physical nature of the human being. 

Domestic Relations. 

Within the internal polity of the States, the relations of 
husband and wife, .and of parent and child hold a conspicuous 
place. 

The marital and parental duty to support the wife and chil- 
dren has not been ignored with the advance of the woman to 
equality with the man, and the obvious loosening in our day 
of the subordination of children to parental control. God's 
law as to the duty of husband and father still survives in 
human legislation. 

Illinois punishes the husband and father for abandoning wife 
and children. 

Colorado does the same. Other States leave the wife to her 
lawful claim for necessaries, but make no special remedy for 
the children. 
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Ohio permits 9, feme-covert to be executrix, as other States 
allow her to be guardian, and Alabama gives capacity to a 
woman over eighteen, if married, as if she had attained her 
majority. 

Minnesota makes valid a payment to a minor of wages 
earned by him, unless parent or guardian notify employer in 
writing to the contrary ; settling a point on which are contrary 
decisions. 

I find no new statutes as to forms of marriage, except that 
of Pennsylvania, which requires a license. Whether the mar- 
riage would be void without it, or the statute would be held 
merely directory, remains for decision. In the two Dakotas, 
dower and curtesy are abolished. But by the law of North 
Dakota succession to the real and personal estate of intestate, 
subject to debts, is very favorable to surviving husband or 
wife, and in absolute right, and not for life only. This policy 
is open to serious question, in case of after marriage of the 
surviving spouse, which is not improbable. 

Oregon has increased the dower to one-hulf the lands of the 
husband, and when his land is subject to mortgage before mar- 
riage, or by her joining therein after marriage, she is dowable 
of the surplus on sale of mortgaged premises after the debt is 
paid. As to personality of intestate after debts are paid, 
husband or widow take all, if there be no issue, or one-half 
if there be issue. 

The capacities of the feme-covert have been enlarged. Penn- 
sylvania gives her contractual capacity, except as surety or 
for accommodation. She may sue and be sued, make last will, 
but cannot convey or mortgage realty without her husband. 
She cannot sue her husband. The spouses are competent 
witnesses inter se, except as to confidential matters, unless 
privilege be waived. In California, spouses are competent 
in civil or criminal procedure of one against the other. 

In Rhode Island, she acquires contractual power and 
general liability, but her deed for realty must be with privy 
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examination, though except to release his courtesy, joinder of 
husband is not required. 

New Jersey protects household furniture from husband's 
mortgage unless the wife joins. 

Oregon gives exclusive right to feme-covert as to her prop- 
erty at date of, or acquired after marriage by conveyance or 
devise. North Carolina gives intestate's widow, if there be 
no issue, nor next of kin, all his personal estate. 

In West Virginia, an amended married woman's act makes 
every judgment against her a lien on the corpus of her realty and 
allows execution thereon against her personality, as if a feme- 
sole. Her earnings and all property purchased with them are 
her sole and separate property, also her patent right, and all 
proceeds thereof. The law seems to do away with the equit- 
able separate estate and to make it statutory, and also to have 
repealed the prohibition to the married woman's becoming 
surety, etc., for her husband or other person. 

Florida gives power to the wife of an insane person to dis- 
pose of her property. 

The law of divorce has been changed in some States. 

Maine authorizes Axwovcq a vinculo for " adultery, impotence, 
extreme cruelty, utter desertion, continued three consecutive 
years next prior to the filing of the libel, gross and confirmed 
habits of intoxication, cruel and abusive treatment," or where 
the husband " being of sufficient ability or being able to labor 
and provide for her, grossly or wantonly and cruelly refuses 
or neglects " to do so. Jurisdiction is given in such cases when 
the marriage was in the State, or parties co-habit therein, or the 
libellant resided there, when cause of divorce occurred, or has 
resided there one year before suit. Divorce is refused when 
both parties are guilty of adultery, or collude to procure 
divorce. Either party may be a witness. 

It will be seen that this statute extends the causes for divorce 
a vinculo^ gives jurisdiction to the place of celebration, no 
matter where the parties are afterwards domiciled ; or to the 
locus delicti ; or to the place of residence of complainant. 
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These changes are worthy of note, because not generally in 
force. 

Rhode Island allows divorce a vinculo and alimony where 
parties have lived separate for at least ten years. This is 
a distinct ground from desertion, for semblej the separation may 
have been by mutual consent. 

Pennsylvania allows divorce for adultery, wilful desertion, 
cruel and barbarous treatment endangering life, or for husband 
ofiering such indignities as render life intolerable. This seems 
to be rather indefinite, and not to distinguish between mental 
and physical suffering. 

Ohio provides upon grant of divorce for the aggression of 
the husband, for barring his right of dower, and restoring to 
her all her property not previously disposed of, with allowance 
of alimony to her, and dower in his realty at his death ; and 
on divorce for the aggression of the wife, she shall have all 
her lands not previously disposed of, and not allowed to 
husband as alimony ; and he shall have alimony out of her 
real and personal estate, and he shall have at her death dower 
in all her real estate, of which she was at any time seized 
during coverture, to which he had not relinquished his right 
of dower. 

Ohio also provides, when husband and wife are living sepa- 
rate, that the court shall decide on the right to the custody 
of the children, looking to the interests of the children ; the 
right of custody being deemed equal, between the father and 
mother. 

Colorado allows divorce a vinculo for impotence at or since 
marriage, when it is the result of immoral conduct since the 
marriage ; for adultery ; for extreme cruelty, inflicting mental 
suffering, as well as for bodily violence ; for bigamy in contract- 
ing the marriage ; for wilful desertion or absence without reason- 
able cause for one year ; for failure of husband, being in good 
bodily health to provide for reasonable support of his family 
for one year ; for habitual drunkenness of either for one year ; 
and for conviction of felony. No divorce shall bastardize chil- 
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dreii, except in case of bigamy. Jurisdiction is given only when 
complainant has been for one year a bona fide resident, except 
where the act of adultery or cruelty was committed in the 
State. No divorce shall be granted where the parties collude 
to procure it ; or where recriminatibn for a divorcible offence 
is established ; and the court shall make decree for such alimony 
to wife and children, and as to the custody of children, as shall 
be proper. 

Arkansas provides in case of divorce, for restoration of prop- 
erty rights undisposed of at commencement of suit ; and 
when granted to the wife, decree for one-third of his person- 
alty absolutely, and one- third of lands of which he was seized 
during coverture, not lawfully relinquished by her. Decrees 
to enforce these provisions may be had by either party. • 

These statutes show the utter absence of uniformity of 
legislative thought on this important subject. No doubt it 
arises from the diverse conditions of civilized life in the differ- 
ent States; and if so, uniformity is not desirable, and should 
not be enforced. 

Charities. 

Besides the statutes for public institutions for lunatics, deaf 
mutes, blind, etc., to which I have referred, it is proper U> 
note the enlargement of legislative purpose in the direction of 
private benevolence and even pleasure. 

Massachusetts authorizes towns to establish play grounds. 

Many States incorporate fraternal beneficiary societies. 

Homes for juvenile offenders, for soldiers, etc., the incor- 
poration of Young Men's Christian Associations, and such like 
can only be noted by general description. These show a large 
and generous sympathy by our whole people in the schemes of 
beneficence, which the moral and religious activities of our 
era have devised for the advancement of our people in intelli- 
gence and in virtue. 

Far be it from me to desire to check these noble impulses 
for good. But I think it right for me in this place to call the 
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attention of the Bar of the Union to the necessity of curbing 
within proper bounds the powers conferred on these eleemosy- 
nary corporations, lest under the cover of a benevolent purpose 
they acquire power to pervert their authority in directions 
injurious to the public w^al. 

This caveat is especially applicable to the sometimes unlim- 
ited power to acquire and hold property, which involves all 
the evil consequences of perpetuities, against which the Anglo- 
American judiciary has struggled for centuries. The need for 
some real property for such corporations is obvious, but the 
power to acquire beyond the corporate need is an evil, and a 
growing one. The jealousy of corporate influence is a promi- 
nent fact in English history. The accretion of corporate prop- 
erty tends to the creation of an influence, which may be injuri- 
ous to the power of the body politic. This jealousy is as old 
as the Charter of Henry III. 

Ecclesiastical charities come in the garb of religion to claim 
that their authority, moderated and controlled by Christian 
principles, will never be abused. No man has a higher rev- 
erence for these principles than I entertain ; but their sanctity 
is at last in earthen vessels, and may be defiled by them more 
than they will be purified by it. I have already noted that 
Congress has granted two charters to educational institutions 
under the care of two Christian denominations, with unlimited 
power to hold property ; or, rather, only limited by the legisla- 
tive power to repeal or amend the charters. This legislative 
power has availed to preserve the Territory of Utah from the 
absolute domination of a church, and the act of Congress 
which accomplished this result was upheld and and its policy 
vindicated in the Mormon Church vs. United States, 136 
U. S., 1. 

Florida has granted a charter to the Protestant Episcopal 
Church in the missionary jurisdiction of Southern Florida, 
with unlimited power to acquire and hold property, real and 
personal. Vermont has granted corporate existence to the 
stewards of the Methodist Episcopal Church in perpetuity, 
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with power to take and hold real and personal property to 
support religious worship, or for church sites, buildings or par- 
sonages. Connecticut incorporates any church of Christ in 
perpetuity with unlimited power to acquire and hold property. 

New York, whose judicial decisions have shown a marked 
aversion to the administration of indefinite charities, has given 
validity to the same, though the use be indefinite, if a trustee 
be named to execute it, and jurisdiction to the Court of Equity 
to do so, where no trustee is named, at the suit of the Attorney 
General. 

Wisconsin has limited the power to give to charities by will. 
Texas has passed an Act, declaring the unrestricted ownership 
of lands by private corporations to be a perpetuity, and pro- 
hibits it, and requires any such corporation within fifteen years 
to sell them, and limits the holding to what is necessary to 
the transaction of their business. 

Georgia authorizes municipalities to take gifts in trust, and 
to administer them. This acQords with the decision in Vidal 
V8. Philadelphia, 2 How. 127. 

' To limit the acquisition and holding of land, especially in 
perpetuity, to the legitimate purposes of the corporation, 
whether secular or ecclesiastic, will do much to promote the real 
charity for which it is created, to prevent its adulteration by 
mingling its pious objects with those of worldly ambition, and 
to avoid the entailment upon posterity of a corporate burden, 
beyond the reach of legislative remedy, because of the constitu- 
tional provision, canonized in the Dartmouth College case. 
We may be sure that careful legislation will make prevention 
practicable, where a cure may be impossible. 

Municipal Corporations. — Citiks, Counties. 

These subordinate bodies politic, which wjeld, by delegation 
from the States, political functions of the most important 
nature, come now properly for consideration. They are polit- 
ical localisms, whose powers are localized to regulate and 
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govern local rights and interests, under charters which are 
their constitutions, defining and limiting their authority. 

Municipal government is a subject for scientific legislation. 
It is conceded by the best thinkers not to have been success- 
fully dealt with. The conditions which affect it are peculiar. 
Density of population ; the close relations of very variant 
classes and interests; the need of prompt and sometimes 
arbitrary police action in order to the peace and security of 
society; these make the constitutional organization of munic- 
ipal power very difiicult and the results of it very unsatisfactory. 

In 1890, the revenue of the Federal Government was about 
$400,000,000 ; of the States from ad valorem taxation for all 
purposes about $68,000,000 ; of counties about $93,000,000, 
and of cities, towns and villages about $304,000,000. 

In the same year, the bonded debt of the United States was 
about $900,000,000, and of the several States about $228,- 
000,000, while the aggregate debt of municipalities, counties 
and school districts was over $900,000,000. These figures 
show that the taxation of municipalities, counties and school 
districts is six times as great as the ad valorem taxation of the 
States, and equal to that of the Union ; and that their debts are 
four times that of the States, and more than that of the Union. 

It is very obvious, therefore, that the methods of taxaiion 
and the objects of expenditure in these municipal corporations 
are questions of the deepest importance to the populations of 
the Union, who reside in them, and are subject to their polit- 
ical authority. 

How to wed the power to tax with the obligation of payment ; 
how to distribute the taxing function among the voters so as 
to give the hand which pays, control over the hand which 
lays, taxes, and so as not to give an interest for large disburse- 
ment to those who do not supply the revenue ; Hoc opus, 
hie labor est. For if the consumers of municipal appropria- 
tions, who pay scarcely any of the taxes, become a controlling 
majority against a minority, who supply the treasury by 
paying all or most of them, it is obvious that taxation may 
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become a tyranny of confiscation, and municipal indebtedness 
may be swollen to rival the National debt of twenty years ago, 
as it exceeds it now. 

This is a problem for the scientific lawyer, and the philo- 
sophic statesman. But how little has been accomplished for its 
solution I During the last year, acts of legislation in the sev- 
eral States illustrate these diflSculties by the diversity of their 
devices for meeting them. Vermont grants municipal charters, 
.limiting suffrage to tax-payers^ and limiting the rate of taxa- 
tion and bonded indebtedness. 

Delaware constitutes municipal police commissioners, nomi- 
nated by statute, and perpetuated without popular election, 
with full powers of government. 

Indiana, Wisconsin, California, Nebraska, Idaho, Arizona, 
South Carolina, Missouri, have passed general Acts for the 
incorporation of cities, etc., with powers to issue bonds for vari- 
ous purposes, in some cases with limitations on the amount of 
indebtedness thereby created. Texas limits the rate of interest 
on such bonds to six per cent., and the time thereof to forty 
years; and requires before issuance, that they be certified 
by the Attorney General of the State, and all defences thereto 
to be precluded, except fraud or forgery or an issuance in 
excess of constitutional limit. Connecticut allows a munici- 
pality to establish a plant for gas or electricity, on a vote of 
two-thirds of each branch of Council, with Mayor's approval, 
for two consecutive years, and ratified by a majority of voters. 

Business Corporations. 

The rapid increase of these corporations, which, like the 
deities of ancient mythology, crown the hills and mountains, 
possess the forests and fields, the lakes and rivers of our great 
land, has caused them almost to monopolize the channels of 
our progressive industries, and to fill our statute books with 
cumbersome charters, and our law reports with voluminous 
discussions. But, lest the mills should grind too slowly, the 
States have of late vested in the Courts the legislative function, 
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they are pleased to regard as judicial, of granting charters to 
private corporations for all sorts of enterprises. But this is 
not enough : Vermont, Rhode Island, New Jersey, Indiana, 
Oregon, North Dakota, Georgia, and perhaps others have 
passed laws permitting voluntary associations of not less than 
a named number, say five or ten persons, for an object not 
repugnant to public policy, and not excepted in the several 
general Acts, to sign articles of Association, to be filed with 
the Secretary of State, and thereupon to stand incorporated for 
any objects named. Different conditions are prescribed by 
the several Acts, but this will sufiBce to show how easily these 
associations of private persons are transformed into corporate 
entities. 

Some brief references to legislative provisions in respect to 
this class of corporations will now be made. 

In Maine, directors must be and remain stockholders. 

In Massachusetts, the shares of any increased capital stock 
must first be offered proportionably to its stockholders at 
market value. 

Rhode Island enacts that before a corporation can exercise 
eminent domain it must petition the General Assembly upon 
notice in a newspaper published in Providence, and in the 
town or county where it is located. Indiana regulates these 
corporations by a general Act. 

Nevada authorizes a lottery company, whose incorporators 
must be citizens and residents ot the State, the company to 
give the State one-third of the stock. California requires all 
city railways hereafter created to allow mail carriers to ride 
free. Tennessee allows banks of issue, limited to amount of 
capital, and notes to be secured by deposit with State Treasurer 
of bonds of State or United States and some others ; and the 
stockholders to be liable individually therefor. Arkansas 
requires of railroads equal but separate cars for white and 
colored passengers. New York, Illinois, and other States 
have passed laws regulating insurance companies. 
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Carriers by Railroad and Otherwise. 

Maine authorizes sale of perishable property after notice to 
owner or consignee, and regulates mode of sale ; and same as 
to live stock. 

Florida has a somewhajt similar law. It forbids all discrim- 
inations in charges for carriage of freight or passengers. 

Florida has also passed an Act regulating receipt and delivery 
of freight to and from connecting lines, etc., and also as to the 
exercise of eminent domain by any corporation or person. South 
Carolina appoints a railroad commission with power to regulate 
matters within the State, and prevent unreasonable rates. Texas 
has created a railroad commission for the supervision of rail- 
roads. Minnesota has passed a law like that of Florida, for 
regulating and facilitating railways connecting, and for trans- 
fer of passengers and freight. Minnesota has also passed a law, 
that receivers of railroads, etc., n\ay be sued without leave of 
the court appointing them, and that they shall pay the judgment 
as part of running expenses. This act is similar to that passed 
by Congress in 1887. 

Nebraska has passed a very long Act, regulating railroads, 
classifying freights and limiting rates for transportation, etc. 

Public Defense. 

A notable movement has taken place in many States for the 
organization of the National Guard of each of them, and for 
Naval Battalions. The militia force is thus made a National 
Guard of the State. Maine, Connecticut, New York, Pennsyl- 
vania, North Carolina, South Carolina, Florida, Tennessee, Illi- 
nois, Wisconsin, California, Colorado, Nevada and Arizona have 
passed such laws during the past year. It gives greater eflSci- 
ency to the military arm of each Commonwealth for the preser- 
vation of its peace and order, and organizes the citizenship of 
each State into a compact form, which will be ready not only to 
defend the liberties of the people, but the whole Union against 
a foreign foe. 
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HiuHWAYS, Etc. 

For facilities of local transit of persons and freight, in the 
Counties and in Municipalities, numerous laws have been 
enacted, marking a general movement in improving these im- 
portant tributaries to the great transportation agencies of the 
Continent. Each road and street, which leads to railroad 
lines, is of conse({uence in cheapening products for their con- 
sumers at home and abroad. 

In this view, Vermont empowers cities and towns to issue 
bonds to construct and improve highways. 

And so New Hampshire. Maine has a general statute for 
control and organization of street railways. 

Massachusetts creates a highway commission, with power to 
make a new or acquire an existing road in any county, and 
^maintain it as a state highway at the expense of the Common- 
wealth, except as to grading, culverts and bridges, which 
must done at the expense of the counties. 

Delaware has passed numerous acts for road improvements. 

Ohio also. Pennsylvania authorizes cities to purchase or 
condemn bridges over rivers, which divide them. Missouri 
has passed many acts for improvement of streets. Oregon 
makes a county liable for damage consequent on the condition 
of the roads therein. 

The State of Washington Has passed an Act for building 
roads between cities and trade centres, apportioning the cost 
against property owners, according to the benefit to each, etc. 

Tennessee has passed an Act similar to laws long existing 
in Virginia, and perhaps elsewhere, allowing an offset for 
benefits to the owner of land against damages to him, by con- 
structing a road through his property. In Virginia, the 
benefits we allow as offset are those peculiar to the owner's 
land, not those general benefits to the community in which all 
participate with him. Code of Va., § 1078. 

Insurance. 
Insurance has been in the last year a subject of special 
legislation in New York and Illinois, and perhaps in some 



Digitized by 



Google 



JOHN RANDOLPH TUCKER. 193 

Other States. Other States had, as Massachusetts, passed 
such Acts. 

As I have had the New York statutes only in newspapers, 
I shall refer to the Illinois legislation which I have in book 
form. 

Illinois establishes the *' Insurance Department of the 
State" with an "Insurance Superintendent," with defined 
powers. By another Act, all policies by foreign companies on 
property in the State must be through legally authorized 
agents in the State, the penalty for violating which is revoca- 
tion of their authority to do business. Associations of five or 
more citizens of the United States, a majority to be citizens 
and residents of Illinois, may be incorporated by filing articles 
with the Secretary of State (as was already indicated in what 
was said on private corporations) for insurance, life and acci- 
dent, on the assessment plan, and for the control of the same. 
New Jersey has a similar Act. Illinois also passed an Act 
for mutual tornado, wind storm and cyclone insurance 
companies; also for fraternal beneficiary societies for life 
indemnity, etc. 

In addition to these general Acts, it may be of interest to 
note some special statutes on the subject of insurance. 

Massachusetts requires the application of assured to be 
attached to the policy, else not considered a part of policy or 
receivable in evidence. 

Massachusetts also deals with the question involved in the 
decision of Bank v^, Hume, 128 U. S., 195, and in a Virginia 
case of Stigler vs, Stigler, 77 Va., 163 ; which last was decided 
on the peculiar terms of the Virginia statute, which makes 
every gift void as to the existing debts of the donor. Massa- 
chusetts by late law gives the proceeds of policy affected by 
one person on his own life or that of anotlier person, for benefit 
of some other than himself, to the beneficiaries therein against 
the creditors and representatives of the person affecting the 
same, but if premiums were paid by such person in fraud of 
his creditors, the amount of these shall enure to their benefit 
13 
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from the proceeds of the policy ; but the Company is protected 
in paying these proceeds to beneficiaries, unless creditors shall 
notify it in writing of their claim before it pays to the bene- 
ficiaries This leaves the question of fraud to the status of the 
law in respect to voluntary and fraudulent gifts, in the State 
where they are made. 

Oregon requires the sum named in a policy to be deemed the 
true value of tr e property, unless procured by fraud, or the 
property be destroyed by criminal act of assured ; and provides 
the Company may rebuild to avoid money recovery. If prop- 
erty be partially destroyed, the recovery will be the damage 
sustained. 

Wisconsin allows assured to join all the insurance companies 
interested in the loss in one suit and to try all the issues by 
one jury, which shall assess the amount payable by each, and 
separate judgments thereon against each shall be rendered. 

Minnesota makes a promissory note given for a premium on 
a policy a payment. 

Pardons. 

The abuse of the executive function of pardon upon ex parte 
applications has caused Maine to require notice to the county 
Attorney prosecuting, and notice in a county newspaper of 
the petition, before a pardon shall be granted by the Governor. 
The policy of this statute is in the right direction. 

Mercantile Paper. 

Uniformity in the law regulating mercantile paper is emi- 
nently desirable in a Union, whose States are so closely con- 
nected in business and commercial relations. 

' IIow to bring this desirable object to consummation is the 
diflBculty. Perhaps, tf the consensus of legal opinions through 
this Association could induce Congress to pass a law for the 
District of Columbia, over which it has the power of exclusive 
legislation, such law, as a type, might be adopted by the sev- 
eral States, and thus rid commerce of the evil of diverse 



Digitized by 



Google 



JOHN RANDOLPH TUCKER. 195 

laws, and bring to the country the blessings of uniformity 
upon questions, as to which all are deeply interested in the 
legislation of each. 

Recent legislation by the States on this subject enforce the 
propriety of these suggestions. 

Thus Vermont, Wisconsin and Oregon have abolished the 
days of grace. 

Why not everywhere? And yet the Mississippi code extends 
grace to negotiable paper, payable on demand. 

Connecticut requires acceptance of a bill of exchange to be 
in writing, signed by the drawee ; and an unconditional promise 
in writing to accept is deemed an acceptance, as to one who 
takes the bill on the faith of such promise. 

Many statutes are found in late legislation as to the day 
mercantile paper falls due, when Sunday or a holiday is the 
day on which, by its tenor or by grace, the same would mature. 

Currency. 

The currency in which debts shall be paid is an important 
matter. Legal tender notes and coin, under the laws of Con- 
gress, are the regular media of solution. But when the con- 
tract names the medium, the cases of Bronson V8. Rodes, 7 
Wall., 229, and other cases, exclude solution in legal tender 
notes, because coin is the contractual medium of solution. 

Laws passed in the last year, in Kansas, Idaho, Nevada and 
perhaps in some others, provide that thereafter all contracts, 
all stipulations to the contrary notwithstanding, shall be pay- 
able '' in either the standard silver or gold coins, and other 
legal money authorized by Congress.*' Kansas makes the 
" thereafter " apply to the payment, and not to the contract. 

Miscellaneous Legislation. 

Coming to matters more closely related to the every-day life 
of .the people, I may mention the following : 

The statutes in Michigan, New Hampshire, Arkansas, Flor- 
ida, Maine and Connecticut, similar to some previously enacted 
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in other States, respecting the sales or leases of railroad 
equipments etc., allow the title to remain in the vendor, though 
delivered to the vendee, until the purchase money is fully paid, 
upon certain conditions, which prevent fraud upon third parties, 
to wit : It must be in writing executed by the parties, duly 
acknowledged by vendee or lessee, and filed for record with 
the Secretary of State. Each locomotive or car so sold or 
leased shall have the name of the owner, lessor or bailor 
marked on each side with those words annexed, etc. This is 
known as the '' Car Trust Law.' 

The decision in Sharon va. Tucker, 144 U. S., 533, sus- 
taining the right of a party in possession of real estate to 
l)ring a suit in equity in the nature of a bill quia timet against 
any claimant of an outstanding title, in order to quiet the 
title and make it marketable, which seemed to extend that 
jurisdiction beyond the bounds fixed by former cases, 
has stirred up the legislatures of many States to make statu- 
tory the remedial principle of that case. Massachusetts, 
Connecticut and Wisconsin have done so. The Mississippi 
code has an equivalent provision. Though the losing party 
in that case, I am frank to say I think the legislation salutary, 
as a means of settling the title to lands and making their 
alienation safe, so important to the progress of every country. 

Mjissachusetts and California have appointed a commission 
to draft and prepare legislation, embodying the scheme of 
Sir R. R. Torrens for the registry of titles to lands, on the 
principles and operations of which the profession have had 
essays by learned lawyers in the law reviews, and of which 
we will, perhaps, hear from our own Committee on Jurispru- 
dence and Law Reform. I refer to an essay by T. C. R. Dill, 
an English barrister, on ''Transfer of land by registration of 
title," in which the Cairns Act of 1875, and the amendments 
recently proposed by Lord Halsbury, the late, and Lord 
Herschel, the present. Lord Chancellor, are discussed. 

The docketing of judgments and decrees, as well as of deeds, 
affecting property has been provided for in some of the States 
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during the past year. Maine has done so as to judgments 
and decrees, and Indiana has provided for docketing judg- 
ments of the United States courts, as State judgments are 
required to be docketed, a valuable privilege to the judgment 
creditor and to dealers in the property affected by it. Penn- 
sylvania has passed a new Act as to record of deeds. 

New York and Nevada have made proof of deed or written 
instrument valid for record or as evidence in those States 
respectively, if proved or acknowledged by the paity before 
an officer of another State, authorized to take either as to such 
deed or instrument in the latter State. Texas validates sale 
therein of real estate by a foreign executor under a will pro- 
bated in the State where he qualified, and valid, though not 
probated in Texas, saving rights of creditors. 

A law in Missouri, and in some other States, perhaps, recog- 
nizes the validity of acknowledgment of satisfaction of a mort- 
gage on the margin of the book where recorded. 

In Connecticut, a proposed law to prevent perpetuities, and 
to convert fee- tail into fee-simple, failed. Let me say that 
Virginia, under the lead of Mr. Jefferson, converted all estates 
tail into estates in fee-simple by an Act passed Oct. 7th, 1776, 
almost contemporaneous with, and almost as important as. her 
own declaration of Independence on the 29th f June, 1776, 
and of that of the United Colonies on the 4th of July, 1776. 

Rhode Island gives to an ancillary administrator therein 
authority to pay all debts to creditors therein, and then with 
discretion to distribute residuum according to law of the 
decedent's domicile, or to transmit it to the domiciliary 
administrator. 

A valuable provision of the law of partnerships has been 
enacted in Delaware, Wyoming, and perhaps others. The 
surviving partner is required to file an inventory of the 
deceased partners interest, and give bond for the faithful 
administration of the social assets. 

Alabama makes a deed of substantially all a debtor's 
property, preferring any creditor, enure to all. Wyoming for- 
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bids all preferences, except to employees for three months' wages. 
Arizona to the same effect. North Carolina, while not forbid- 
ding deeds giving preference to creditors, gives such a deed the 
effect of making all debts of grantor become due and payable 
at once, and forces removal of insolvent trustee, unless he 
gives bopd, etc. The Mississippi Code makes like provisions. 
The State of Washington makes a deed of an insolvent, giving 
preference between creditors, enure to all ratably. 

Wisconsin attempts to protect debtors in their exemptions, 
by forbidding assignment of claims to citizens of other States, 
as to the validity of which there may be question. 

Oregon, against a judgment without execution after ten 
years, raises conclusive presumption of payment thereof, unless 
within one year after passage of the act an execution issues. 

Arizona allows a judgment to be rendered on a foreign judg- 
ment, but to be afterwards reversed, if the foreign ju<lgment 
be itself subsequently reversed. 

Missouri allows mortgages, with power given to sell, to do 
so as to real as well as to personal property. 

New York allows non-resident aliens to inherit or take lands 
by devise ; while the code of Mississippi forbids their acquir- 
ing or holding land. 

Illinois forbids sheriff to employ aliens as deputies. 

California not only makes husband and wife incompetent as 
witnesses inter se, as has been stated, but also an attorney or 
his secretary, stenographer or clerk, as to communications by 
client or advice to him ; also a clergyman or priest, as to con- 
fessions made to him in the course of discipline enjoined bv 
the church ; also a physician or surgeon, as to any information 
acquired in attending the patient, necessary to enable him to 
prescribe, etc., unless in these cases privilege be waived. 
Also a public officer, as to communications in official confidence, 
when public interests would suffer by disclosure. 

Delaware permits party accused of felony to testify, but his 
refusal shall not be construed or commented on as evidence 
of guilt. 
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New Jersey requires plea of not guilty to be entered in 
murder cases, but if accused pleads nolo cantendere. State may 
take judgment for murder in the second degree. 

New York requires counsel to be assigned to accused, when 
destitute of means, and that county shall pay counsel a reason- 
able fee. 

Indiana makes one, who brings into the State property he 
has stolen in another, or one who received such stolen property, 
knowing it to have been stolen, guilty of felony. 

Nevada constitutes a grand jury of twelve men, of whom 
eight must find indictment. 

Idaho allows prosecution by information, as well as by indict- 
ment. This is valid under Hurtado's case, 110 U. S., 516. 

Wyoming allows, in criminal cases, either side to ask instruc- 
tions on the law, and the court may charge the jury in writing, 
but before the argument. 

North Carolina allows a prisoner to take the evidence of a 
non-resident. The same State punishes a conspiracy to lynch 
anyone. 

Succession. 

# 

Several States have made changes, not very radical, in the 
law of descents and distribution. Among these is a law of 
New York in respect of surrogates. Also Alabama, as to 
the succession of parents, when intestate leaves neither hus- 
band, wife or child. 

Arkansas permits heirs and next of kin with consent of 
creditors, without administration, to collect assets, pay debts 
and make distribution. 

Legal Procedure. 

Very little has been done by legislation in regard to legal 
procedure beyond what has been noted under other heads. 
But movements are going on in favor of the administration 
of justice by more simple, as well as more candid and explicit 
modes of pleading; and by the substantial union in the 
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same suit of the principles of law and equity, making 
equity paramount, when the two are in conflict. In my 
own State, the Bar Association, at its recent meeting, have 
ranged the profession in Virginia in the advancing column 
for reform in law procedure. 

A few changes in this matter I may briefly note. 

Maine permits oral testimony in equity to be reduced to 
writing by Stenography, and filed with the depositions. An 
important Act authorizes the Court to change an action at law 
into a suit in equity, andv/cc versa; allows equitable pleas and 
replications, and gives paramount force to equity, when law 
and equity conflict. This accords with the practice under the 
English Judicature Act and its amendments. Derry vi(. Peek, 
37 Ch. Div. 541 ; S. C, Id. 591 ; S. C, 14 App. Cas., 337. 

Pennsylvania allows judges to employ stenographers at 
public expense. 

In California, and some other States, a State may be sued in 
some one of its own courts on contract or for injury. This 
has long been allowed as to contracts in other States, and by 
Congress in the Act establishing the Court of Claims, enlarged 
by the Act of 1886-7. 

Constitutional Changes. 

Delaware has passed a law to take the sense of the people 
on the call of a constitutional convention. So South Carolina. 
New York has called such a convention. 

Kansas proposes an amendment to give sufi'rage to male and 
female citizens alike, and to aliens who have declared their 
intention to become citizens. 

Missouri proposes amendments to its Constitution. 

Constitutional Legislation. 

The House of Representatives has proposed, the Senate not 
acting, to make the election of members of the Senate of the 
United States by the legal voters of each State. 
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A movement has for years been suggested, to make the 
terms of Senators and Representatives such as to avoid the 
long and short sessions of Congress ; and leave their length to 
be determined by the exigency of public business. As it is, 
the long session is a preparatory one, during which an 
immense mass of bills are heaped up, to be literally pushed 
through the short session, as camels through a needle's eye, 
without deliberation and care. Many vicious, because ill- 
digested, laws pass through Congress in the ctd-de-aac of the 
last six days of the short session, from which the country 
suffers without a cure, except after painful years of efforts at 
repeal or amendment. 

In Michigan, pending the canvas for the late presidential 
election, a law was passed dividing the State into districts, for 
the choice of its electors, except two who were to be elected by 
general vote. A question whether the law was constitutional 
was made, and decided in favor of its validity in McPherson 
V8, Blacker, 146 U. S., 1, in which is to be found its full 
vindication in historic precedents and on principle. Michigan 
has since the election repealed the law. 

It may well be doubled whether such a method of election 
would not better collect the public sense, by obtaining it from 
smaller local divisions, and thus conserving the opinion of 
minorities, so certainly overwhelmed in the vote of a large 
State ; but it is very certain that, unless adopted by all the 
States, it might give by its unequal operation undue advan- 
tages between the contestants jn the election. 

Uniformity of Laws, 

The efforts made by this Association in the promotion of 
uniformity of laws throughout the Union, has been seconded 
in the last year by the States of Massachusetts, New Hamp- 
shire, Connecticut, Pennsylvania, New Jersey, Illinois and 
Wisconsin, who have appointed commissions to co-operate in 
bringing about this uniformity in the laws, as to marriage and 
divorce, conveyancing, etc. 
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I have thus attempted to fulfil my appointed duty under 
your constitution. 

The difiScuIty of discriminating, as to noteworthiness and 
as to general interest, has no doubt led me to omit what I 
should have mentioned, but I fear more, to have made too 
prolix this recital by naming what might have been omitted. 

Your generous consideration, I know, may be relied on to 
pardon these defects. 

In review of these vast fields, on which have grown such 
harvests of legislative thought under .diverse culture and yet 
under a common civilized life, I may be excused for making 
some observations, which seem to me of value, and which your 
ripe wisdom may make fruitful of good. 

When I look upon the subjects, which belong to the 
reserved powers of the States under our wonderful system — the 
domestic relations ; the relations of business in all the indus- 
trial enterprises of the people, between man and man, in the 
partnership association, and in the corporate unity, so exten- 
sive in our day ; the proper constitution of that subor- 
dinate body politic, the municipality ; the care of the health, 
lives and liberty of the people, and of their education in the 
common school and university ; their related rights and interests 
in the busy hive of the body politic ; their diverse forms of 
property, their land tenure, land transfer and land registry ; 
their personal property in all its various shapes ; the relations 
of contact between all these men and corporations, and of con- 
tract from a simple promise to pay for the necessaries of life 
to those marvellous forms of mercantile paper in the world, by 
which billions of wealth are moved, as by '^carriers without 
luggage:" the methods of taxation, so as to be just and 
equal, and of expenditure so as to avoid extravagance 
plunder and corruption ; the delicate and difficult questions of 
capital and labor; the importance of improved procedure to 
make the arbitrament of conflicting claims just, easy, prompt 
and Inexpensive; when I look at these subjects for legislation, 
to which the members of the Bar by their training, learning 
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and ability are fitted above all other men, I wonder why our 
great profession is content to devote its immense faculties, so 
adapted to promote the welfare of mankind, to the mere accre- 
tion of wealth, or is seduced from a field of labor so suited to its 
energies, to*employ them in the pursuit of Federal honors and 
emoluments, whether in the Cabinet, or in Congress, or in the 
diplomatic service. 

Why is it, that the popular tendency is to shrivel the func- 
tions of State legislatures to a biennial session, limited to 
ninety days, as in my own State of Virginia, and to affright 
the able lawyer from its halls, by giving him a pittance for 
his time and for his expenses ; and thus to leave our State 
legislatures to the leadership and control of men of inferior 
capacity, and changed every year, so as to make legislative 
experience impossible? 

The Harvest, truly, is plenteous, but the laborers are few. 

This is a sadly radical change in our habits and policy. 
The time was, when the thoughtful statesman-lawyer was 
ambition > to do his part in the great work of building up in 
his State a system of municipal legislation, worthy not only of 
its own renown, but of the historical jurisprudence of which 
we are the proud inheritors. 

The work of moulding laws to the growing needs of our 
civilization is most worthy of the ambition of the Bar. The 
highest legal ability of the English Bar and Bench is laid 
under tribute in Parliament to the development of law, to be 
the fit companion of their splendid civilization. Law should 
be the expression of the civilized life of every people. Law 
mast grow with civilization, or progress will cease, and the 
achievements of a people will be unworthy of their genius and 
their character. 

' Let me urge upon the thoughtful minds, I see before me, 
the imperative duty of lending their labor and their talents 
to rearing upon the foundation of our inherited jurisprudence 
a superstructure, which will energize, beautify and regulate 
by a wise system of law all the activities of our wonderful 
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American Republic of free Commonwealths and of free men. 
In the domain of State legislation, the real lawyer of every 
State will find his best place for enduring fame in the grate- 
ful honors, which a people will lavish upon one, who dedicates 
his best powers to the growth and development of law, as the 
handmaid of civilization, as the leader of human prog- 
ress, and as the conservator of our American constitutional 
System of governments. 

I do not mean to underrate the statesmanship, which finds 
its true element in dealing with the large questions and the 
great interests of the American Union. But what I mean to 
emphasize is, that while a Gladstone or a Beaconsfield, a Pitt, 
a Fox or a Burke, a Jefferson or an Adams, a Webster or a 
Clay, may find a field for splendid achievements in the 
management of international and political problems, yet in 
the domain of municipal legislation for the regulation of social 
and individual life, the beamed and philosophic lawyer can do 
more for the real good and permanent well-being of mankind, 
than all the ambitious public statesmen of the world put 
together. 

There is very much to do in the future ; we have done much 
in the past. We meet to-day almost within sight and hearing 
of the magnificent manifestation of the world's material progress 
in the four centuries, which have rolled the race away from the 
point of time, when Columbus, under Divine Providence, 
discovered a new continent, on which, as a theatre, the most 
splendid acts in the drama of human progress were to be 
performed. Pardon me, if from this height I look back at the 
track we have traversed and note the milestones of our 
advance. 

What was jurisprudence in 1493? What is it in 1893? 

The Teutonic institutions of the Anglo-Saxon Kingdom, 
in which there was no feudal system as such, though there 
might have been conditions similar to those of feudalism, were 
retained in large measure after the Conquest. Norman feud- 
ality was grafted upon the Saxon polity, and the new kingdom 
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was one, in which the elements of conflict were many and 
vigorous. The allodial lands of the Saxon people were confis- 
cated, and made fiefs for the baronial followers of the Con- 
queror. The king, nobles and priesthood were Norman, but 
the Saxon shire, hundred and ton, those local nuclei of popu- 
lar liberties and customs, remained. The Saxon was conquered, 
but he could not be enslaved. The laws and customs collated 
by the Confessor were published, to be held as law for all the 
people, by the Conqueror. 

In the Saxon localisms of liberty were germinated the prin- 
ciples of Magna Charta, which, in 1215, John granted to all 
free men of England, and contrary to which anything done by 
anyone was declared to be null and void. This first declaration 
of rights, made unalterable by royal pledge, for six centuries 
has been the platform for the maintenance of Anglo-American 
freedom. 

The customs and laws of the Saxon commonwealth were 
made, with the judicial decisions thereon, the subject of the 
first treatise on English law by Chief Justice Glanville, in 
about 1180, a century after the Conquest. This was followed, 
nearly a century later, by Chief Justice Bracton*s great work 
on the laws and customs of England ; saturated with much of 
the learning and principles of the Corpus Juris Civilis, espe- 
cially in the writings of the Boulogne Civilian, Azo, who died in 
1230. These civil law principles were recognized by this great 
Chief Justice, not as of legislative obligation, but because as 
part of the jus iiaturale, the Jus Dei^ rightfully to be held as 
law by all of Christendom. Thus made eft'ectual in the practical 
adjudication of rights, these customs, and this juts yiaturale^ 
from whatever source derived, became the municipal law of 
the country, though not enacted by the legislature; because, 
not being changed by legislation, the legislative authority was 
conclusively inferred to give its sanction to their existence ; 
and this view goes far to reconcile the criticisms of the Austen 
school upon Blackstone's definition of municipal law. 
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And this implication of legislative sanction became stronger 
when, in 1295; the Saxon commons from their shires v^ere sum- 
moned as an independent body (for Parliament about that 
period became bi-cameral), and thenceforward, until through 
the money power, as its lever, they now govern the British 
Kingdom. No declarations of law by judges can stand in Eng- 
land or America, without the implied sanction of the ever-acting 
legislature. This legislature is, therefore, the source of all law, 
as to effect, because it is expressly or by implication prescribed 
by it, as the supreme power in the State. Indeed, what makes 
the customs of a people law, but that the ultimate supreme 
power is in the people ? for a people's thought, habit, will and 
purpose thus infuse themselves into and make the law, whether 
it be by legislative enactDpent, or by the implied assent of the 
legislature, as already stated. 

And mark, what a stimulus to progress in jurisprudence is 
found in this recognized principle, that the customs of a people 
become the law for that people. The people is self-governed 
by its law, when that law is the responsive expression of its 
social life.' This is the germ of true self-government, and of a 
jurisprudence, which must expand with social development. 
Law and civilization thus grow together. Law widens with 
the breadth, deepens with the depth, and heightens with the 
height of civilized life. It may not always lead ; it cannot 
lag behind, but must keep step with social progress and 
enlightened civilization. 

This capacity for growth and expansion in the common law 
was like that which marked the historic development 
of the civil law. That wonderful system reached its consum- 
mate excellence by its facility of assimilation. It took its 
twelve tables of law from its Grecian victim, and drank in 
philosophy and juridical science from Aristotle and Plato, and 
added these to the Code of Rome. It took the laws of its 
conquered Italian neighbors, and made their consensus as to 
right a distinct body of its law for special cases under the 
name of jiLS gentium. And when Christianity filled the 
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Roman Empire with its adherents and sat upon the throne of 
the Caesars, the Emperor Justinian, placing upon the frontlet 
of the Corpus Juris Civilis, the reverent recognition of its 
divine authority,, in the memorable words, *' In nomine Domini 
Jesu Christi,*' sent it into the world under the inspiration of 
the Mosaic-Christian system. The Decalogue of Moses, the 
ethics of Christ, the morality of both Testaments, thus per- 
meated the civil law with the real Jus, the code of the infinite 
and eternal Law-giver ! 

If the Norman conquerer brought feudalism and tyranny, 
he brought also the civil law, which, in its refinement and 
delicate discriminations on all juridical questions, the results 
of a thousand years of enlightened development, and of the 
ingathering of all contributions from human philosophy and 
divine wisdom, made Equity a controlling branch in the judi- 
cial department of the kingdom, and infused its principles 
even into the minds of the sturdy and obstructive judges of 
the common law. 

Thus the common law system, based on the customs of the 
people, which are ever changing with their civilized life, and 
adapted by its nature to absorb and assimilate all the world 
could afford, has, in the lapse of centuries, compounded these 
various elements, and made a jurisprudence, as beneficent, 
progressive and enlightened as any in the world. 

When Henry VII ascended the British throne, in 1486, the 
English constitution was in condition to make available all 
these opportunities for the reformation of jurisprudence, and 
for the consolidation of free principles in government. The 
Commons had a hold, which they never let go, and the dis- 
covery of America six years later upheaved all the ancient 
methods of thought in philosophy, religion, government and 
jurisprudence, 

Luther was ten years old when Columbus landed on Amer- 
ican soil. Copernicus was dreaming of new heavens when 
Columbus found this new world. In the fcentury which suc- 
ceeded, Galileo discovered new forces in the universe. The 
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philosophy of Aristotle was about to yield to the Novum 
Orgamim. Hugo Grotius was preparing to base inter- gential law 
on the jvs gentium and the law of God. The compass had 
been used ; printing was invented ; the telescope unveiled the 
heavens, Copernicus had proclaimed ; gunpowder had revolu- 
tionized the modes of human warfare ; and man's imagination 
was on tip-toe, expectant of anything his genius could discover 
or his reason could establish. 

The night of the middle ages was far spent. The day of 
modern history was at dawn. 

In one century after America was discovered, the reforma- 
tion had shattered the veneration, with which the human mind 
viewed the claims of traditional faith. Right or wrong, it 
was rebellion against all kinds of tyranny over the minds of 
men. For when the most venerable institution in Europe was 
called in question, and its claims rejected, what other existing 
institution of philosophy or government could claim immunity 
from the challenge of free thought and unshackled speculation ? 

Just one hundred and fifteen years after America was found, 
a band of brave and sturdy colonists laid the corner-stone 
of the Old Dominion, and planted the seeds of our peculiar 
civilization on the banks of our Virginia Nile. The other 
celebrated planting of the Pilgrims at Plymouth Rock came 
in 1620. These infant types of our polity have left their 
impress everywhere ; and " this gem of the prairie, this pearl 
of the lake,'* is a child of the old Virginia, whose ragged 
soldiers from her Shenandoah Valley under General George 
Rogers Clark, the young Hannibal of the West, won by toil- 
some march and heroic battle in 1779 this great domain, 
which she freely shared with her confederate sisters. 

What a change since then ! What has our Anglo-American 
race done ? Nay, what has it not done for liberty and law ? 

Give me pardon for taking a few moments, to group its 
trophies and recall its triumphs ! 

1. It has proclaimed, that sovereignty is an Essence, an 
inalienable and indivisible attribute, resident in and belonging 
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only to the Body Politic ; which is the aggregation of all the 
human beings composing it, organized by jural consent, express 
or implied, for the purposes of social life and for united 
co-operation for the peace and order of society, and for the 
security of each member in life, liberty, and the pursuit of 
happiness. 

2. It has established, that from this essential Sovereignty 
of the people there are emanations of its will, expressed in a 
written Constitution or otherwise, by which sovereign powers 
are delegated to one or more governments and to the several 
departments thereof; that the people, as the Sovereignty, have 
original powers, which governments may only exercise by 
delegation ; and that all acts or authority of governments or 
any department thereof, not consistent with the Constitution, 
are wholly null and void. 

3. It has vested in the judiciary the paramount function of 
deciding, whether any act or authority of government or of any 
department thereof is or is not consistent with the Constitu- 
tion, and upon a negative decision, to adjudge the same to 
be null and void, and by judicial process to make it of no 
effect. 

4. It has made the feudal tenure of land, allodial ownership ; 
has stricken off shackles from the alienation of land, and 
destroyed the perpetuity of entails, as a badge of caste in the 
ownership of property; it has made succession a legal con- 
clusion, based on the natural affections of man, and not on 
the right of his feudal master ; it has thus discarded primo- 
geniture, all distinctions of sex and made equality the law, for 
succession, because it is the instinct of human love. 

»5. It has given equality of right to each human unit to 
use his faculties, which are of Divine gift, for the defence of 
his life and liberty and for the promotion of his happiness ; 
denying to every one any special privilege, and imposing on 
no one a burden, not borne equally by all. The personal 
energy of each, in the use of his God-given powers, must be 
neither fostered nor foiled by a pretended paternalism, which 
14 
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spoils whom it pets, and discards only whom it would injure or 
destroy. 

6. It has exorcisetl Caste ; regulated domestic relations so 
as to conserve right rather than uphold traditional authority ; 
and has opened the avenues to the temples of knowledge for 
all classes and races. 

7. It has declared, in the memorable words of the act for 
religious freedom drawn by Jefferson, and passed by Virginia, 
December 16th, 1785, '* that all men shall be free to profess, 
and by argument to maintain, their opinions in matters of 
religion, and that the same shall in no wise diminish, enlarge, 
or affect their civil capacities;'* golden words, which might 
well find place at the threshold of every public edifice, and on 
the door-posts of every home in this land. 

8. It has enlarged the jurisprudence of right, and of remedy 
for wrongs, by making judicial procedure more simple, its 
pleadings more candid and explicit, and by wedding and not 
divorcing in any one procedure the principles, legal and 
equitable, applicable to the subject of litigation. 

9. It has made the juridical relations between nations, not 
a conflict for the aggrandizement of wealth or of power, but an 
arena for the decision of the Right and for the prevention of 
wrong. And our own country, with the support and influence 
of the legal profession, and notably of my venerable predecessor, 
David Dudley Field, has done much to bring all questions of 
contest between nations to the award of reason, through the 
arbitrament of international jurists, rather than to the bloody 
assize of war, where brute force too often tramples on right, 
and wrong may be declared victor in the ordeal of battle, 
because supported by the heaviest battalions. 

10. Finally ; it has ordained a Federative System of Govern- 
ments, a Republic of Republics, in which Power is wedded 
to Right, by leaving to each localism the exclusive power to 
control its local right, and by giving to the Common Govern- 
ment of all, the combined power of all, to regulate and direct 
the common defence and general welfare of all ; and thus has 
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furnished to mankind a model Constitutional Organism, 
wherein Government is potential for a People's defence, happi- 
ness and progressive Civilization, and yet impotent to destroy 
their freedom ; where Government has the minimum of Power, 
and man the maximum of Liberty, consistent with the order, 
peace and safety of the People. 

These achievements of our profession in the domain of jur- 
isprudence, municipal, international and political, are proper 
subjects of congratulation and pride ; and as they concern the 
well-being of man in his highest interests, they are of greater 
moment even than monuments of material development, how- 
ever splendid they may be. 

From this high ground of exultation, let it be our proud 
purpose, by persistent and co-operative effort, to promote the 
progress of the jurisprudence of these united Commonwealths 
in the century which is to come, so as to make it the glory of 
our Anglo-American race, the pride of our common Country, 
and a benefaction to Mankind ! 
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BY 

HENRY B. BROWN, 

Washinoton, D. C, 
Associate Justick of the Supreme Court op the United States. 

THE DISTRIBUTION OF PROPERTY. 

The history of civilized society is largely a story of strife 
between those who have and those who have not — between 
those who are ambitious to acquire more and those who are 
compelled by adverse circumstances to put uj) with less than 
they consider their proper share. In the most primitive stage 
of society it is the master who owns absolutely the labor of the 
slave ; or the noble who commands the allegiance of the serf, 
and ties him to the estate upon which he was born. As civili- 
zation advances, it is the patrician who lords it over the plebeian 
and oppresses him by unjust laws ; and in later and modern 
times, it is the man who furnishes the capital and the employee 
who makes it available, both having, nominally at least, an 
equal voice in the enactment of laws for their mutual benefit and 
protection. In all these relations, however, there is a tension, 
which, so far from diminishing as the position of the laboring 
man becomes more comfortable, apparently increases from 
generation to generation. 

The right of private property, which marks the first step in 
the emergence of the civilized man from the condition of the 
utter savage, has been the cause of so much of envy, hatred, 
malice and all uncharitableness that the whole system is 
denounced by a certain school of theorists as not only an 
error, but a fraud ; in short, that property is robbery ; that 
the State is or ought to be the sole proprietor, and the 
individual only the recipient of its bounty. 

(213) 
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By another school it is insisted that, as nearly everything 
we consume or enjoy is the product of labor, the laborer is 
entitled to the product. The logical consequence is that the 
capitalist has few, if any, rights which the laborer is bound 
to respect. Exactly what his rights are upon this theory 
no one has as yet had the hardihood to proclaim. 

These conflicts between capital and labor are not of recent 
date. Indeed, they have occurred from a time whence the 
oldest historical records run not to the contrary. One of the 
earliest recorded annals of the race is that of the exodus of the 
Israelites from Egypt, which seems to have been a national 
protest against the oppression of capital, and to have possessed 
the substantial characteristics of a modern strike. How far 
this revolt was due to the order of Pharaoh that the Israelites 
should provide their own straw to make bricks, and how far to 
the hereditary aversion of the Jewish race to manual labor, 
we shall never know, at leiist until we hear the Egyptian side 
of the story. It is true they despoiled the Egyptians — 
a feature not wholly unknown in modern strikes ; but there is 
no evidence that the Israelites ever, claimed a proprietorship in 
the cities they had built for them, or used any violence to pre- 
vent others working for them at the same rate of wages. The 
boycott had not then been invented. The Egyptians are said 
to have been reluctant to let the strikers go and to have pursued 
them across the Red Sea; but the pursuit was fruitless, though 
attended by somewhat unpleasant consequences to the pursuers. 

A later manifestation of the same spirit was shown by the 
Roman commons who, in the early days of the republic, driven 
to despair by the oppression of the patrician class, withdrew in 
a body to the Sacred Ilill, whence they dictated their own 
terms, and obtained the appointment of Tribunes of the people 
for their protection from the cruelty of the burghers. The 
latter, who were as reluctant to part with the commons as the 
Egyptians had been with the Israelites, were quickly brought 
to concede everything they demanded. The Romans were pre- 
eminently an industrious people. Trade unions or guilds 
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existed from the time of the kings, and often came into collision 
with the patricians, who found the plebeians indispensable, but 
at the same time despised them. 

The history of the Middle Ages is replete with accounts of 
conflicts with feudal lords, who descended from their 
castles, waylaid the traveller, plundered him of his property, 
seized his person, and, unless ransomed, sold him as a slave. 
The merchant dared not risk his person and property in foreign 
parts. If shipwrecked, it was the universal practice to confis- 
cate his goods as the property of the lord on whose land they 
were thrown. Indeed, for some hundreds of years the seas were 
so infested by pirates, commerce was subjected to such exactions, 
and the crews of shipwrecked vessels were treated with such 
inhumanity that intercourse between nations practically ceased, 
commerce was abandoned and the laws regulating it were for- 
gotten and lost. In great industrial centres like the Nether- 
lands the manufacturing guilds were in a state of almost con- 
stant warfare with the nobles, who lost no opportunity of rob- 
bing them of their earnings. In 1329 a strike of brass 
workers is said to have taken place in Breslau, Silesia, which 
continued for a year. In 1385, fifty-six years later, a strike 
of blacksmiths was started in Dantzic, which ended only when 
the local authorities issued an edict to the effect that any work- 
man refusing to obey the lawful orders of his employer as to 
continuing work should be summarily deprived of his ears. 
England had scarcely begun to be a great manufacturing nation 
when the battle between capital and labor was opened, and 
strikes became of frequent occurrence. Parliament at first took 
the side of the capitalists, and it said by a writer in the Quar- 
terly Review that as many as thirty statutes were enacted 
against trades unions or combinations. " These acts continued 
in existence as late as the year 1824, when they were all 
repealed. Legislation was abandoned, because its total failure 
had been conclusively proved. It was found that combinations 
were not prevented by repression, but, on the contrary, they 
multiplied in all directions, though in secrecy, and were an 
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increasing source of crime and outrage of the most detestable 
character. Vitriol-throwing, arson and assassination were 
practiced upon such masters and workmen as made themselves 
obnoxious to the trades unions ; the operations of trade and 
capital were seriously interfered with, and it was felt that not 
only was it impossible to stop combination, but, by con- 
founding right and wrong, and treating unionists as felons, 
men were led to regard things really vicious with less aversion 
than formerly." After the repeal of these statutes, and partic- 
ularly during the reign of the present sovereign, parliamentary 
legislation has gravitated toward the laboring man, and combi- 
nations of laborers, which were formerly indictable as conspir- 
acies, are now recognized by law. The workmen are left free 
to enter into legal combinations for the purpose of fixing the 
rate of wages or regulating the hours of labor, determining 
the quantity of work to be done, and inducing others to quit 
and return to their work, provided no violence be used. In 
England, in 1833, the workingmen demanded that their employ- 
ers should abandon the practice of erecting buildings on the 
system of sub-contracts. The masters complied, but the ces- 
sion only led to other demands from the workingmen, who pro- 
ceeded to issue a series of regulations to abide by certain rules 
respecting the equalization of wages, the machinery they were 
to employ, the number of apprentices they were to take. The 
masters again complied, but the workingmen proceeded to even 
more dictatorial meiisures, such as levying fines upon their 
employers when they had violated any of their regulations, 
ordering their masters to appear before them at their meetings, 
and commanding them to dismiss and take back such and such 
men and to obey such and such rules. Non-compliance with these 
tyrannical decrees was in several instances followed by an imme- 
diate strike of all the hands in the shop. The employei-s at length 
formed themselves into an association for mutual defense, and 
determined to employ no workman unless he signed a declara- 
tion that he did not belong to a trade union. A general strike 
was the consequence, which lasted six months, and of course 
resulted in the defeat of the workingmen. 
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Nor was this country behind the others in that particular. 
No sooner were manufactures introduced upon a considerable 
scale than employers and their workmen began to come into 
collision. Mr. McMasters, in his fascinating '' History of the 
People of the United States," says that as early as 1795 the 
journeyman tailors of Baltimore struck for higher wages, and 
in 1805 a series of strikes was inaugurated and some of the 
strikers were brought to trial charged with conspiracy to raise 
their wages. The strikers in this instance were shoemakers, and 
were convicted, and soon afterwards opened a warehouse of their 
own, and appealed to the public to save them and their families 
from abject poverty. From this time strikes became common, 
and it is curious to notice that the methods which have become 
so familiar to this generation were resorted to then to enforce 
compliance with their demands. Says Mr. McMasters, speak- 
ing of the journeyman tailors, "Not only had they refused to 
work for the old wages, but they forced men who were willing to 
work to stoj), and had threatened to tar and feather any lawyer 
who prosecuted them." Speaking also of a strike of shoemakers 
in 1789, he says, ''Every journeyman coming to the city must join 
the society, or a strike against the shop where he was employed 
would follow. When he did join the shop lie cejised, so far as 
his trade was concerned, to be a freeman : he could not agree 
with his employer as to the wages for which he would work ; 
he could not remain in the shop if the master cordwainer 
employe*! an apprentice who was not a member of the society, or 
employed more than two apprentices who were members of the 
society. If a member broke any of the rules a demand was 
made on his employer for his discharge, and if not complied 
with, a strike was ordered against the shop." All this has a 
familiar sound to the present generation. 

From this brief historical sketch it is apparent, first, that 
strikes, so far from being peculiar to modern industrial enter- 
prise, as seems to ]>e generally supposed, are as old as civili- 
zation itself; second, that they prevail most extensively in the 
most enlightened and wealthy communities, and so far from being 
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an indication of extreme poverty, are equally as frequent in 
times of general prosperity ; third, that the wit of man has aa 
yet devised no scheme whereby they may be prevented or even 
alleviated. 

Underlying all these conflicts between the diflFerent classes of 
society, whatever shape they take, is the desire of one class to 
better itself at the expense of the other ; the desire of the rich 
to obtain the labor of the poor at the lowest possible terms • 
the desire of the poor to obtain the uttermost farthing from the 
rich. The cause and the result of it all is the unequal distri- 
bution of property. There is, however, nothing unnatural or 
undesirable in this. While in the Magna Charta of July 4th, 
1776, we solemnly declared that all men are created equal, we 
are forced to recognize the fact that this is true only of men in 
their political capacity ; that as no two persons out of the 
millions of the human race look exactly alike, no two have 
exactly the same endowments. One is strong, another weak ; 
one is wise, another foolish ; one is cautious, another reckless ; 
one is industrious, another lazy ; one is prudent, another 
improvident ; one generous, another parsimonious ; and so on 
through the whole catalogue of personal qualities. Education 
may do something to equalize men, and to soften the asperities 
of character, but inherent defects can never be wholly reme- 
died, nor inherent virtues wholly suppressed. In the words of 
the maxim which so well expresses the popular idea, '' Blood 
will tell." From these differences in our intellectual and 
physical constitutions the inevitable result is that, in the 
pursuit of wealth, some are vastly more successful than others, 
and acquire an amount of riches which makes them an object of 
envy to those who have ])een less fortunate. 

While enthusiasts may picture to us an ideal state of society 
where neither riclies nor poverty shall exist, wherein all shall 
be comfortably housed and clad, and what are called the use- 
less luxuries of life are unknown, such a Utopia is utterly 
inconsistent with human character as at present constituted; 
and it is at least doubtful whether upon the whole it would con- 
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duce as much to the general happiness and contentment of the 
community as the inequality which excites the emulation and 
stimulates the energies, even if it also awakens the envy, of the 
less prosperous. Rich men are essential even to the well-being 
of the poor. It is they who build our railroads, open our 
mines, erect our costly buildings, found our great corporations, 
and in a thousand ways develop the resources of our country 
and afford employment to a countless army of workingmen. 
One has but to consider for a moment the immediate conse- 
quences of the abolition of large private fortunes to appreciate 
the danger which lurks in any radical disturbance of the present 
social system. Think of the tens of thousands who are engaged 
in the manufacture of luxuries, in the erection of expensive 
houses, in the manufacture of carriages, jewelry, plate glass, 
china and porcelain, silks — from the man who breeds the worms 
to the man who sells the finished silk over the counter — tapes- 
tries and rugs, high class furniture and bric-a-brac, in domestic 
service and in the creation^ of works of art, and we can under- 
stand the distress that would be produced by the sudden cessa- 
tion of these industries. When we reflect even upon the 
number engaged in the manufacture of wines, cigars, tobacco 
and alcohol in its various forms, we are ready to exclaim with 
Napoleon : '* If our virtues could only be made to pay as 
well as our vices the maintenance of large armies would be 
an easy matter." 

We are told, however, by a certain school of political phil- 
osophers, which, for the want of a better name, we will call the 
Henry George school, that in the progress of modern social 
life the gulf between the rich and the poor is constantly growing 
wider — in other words, that the rich arc growing richer, while 
the poor are becoming poorer. If this were true, it would 
doubtless afford just cause for alarm ; but while it sounds well 
as an aphorism, unfortunately, or rather fortunately, it is 
wholly untrue. While, in this country at least, private for- 
tunes are larger than they have ever been before, the condition 
of the laboring class has improved in an equal ratio. To say 
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nothing of the emancipation of sorae four millions of slaves — of 
itself an immense gain to the laboring class involved — ^there 
was never a time when the working classes were so well paid, 
or when their wages could buy for them so many of the com- 
forts of life as now. Even so firm a friend of the working 
man as Walter Besant, in his '' Fifty Years Ago,'* frankly 
admits that, comparing his condition with what it was the year 
Queen Victoria was crowned, there has been a vast improve- 
ment. Not only ar^ his wages higher, but his hours of labor are 
shorter. He is better housed, better clad, better fed, better 
taught, reads better and cheaper papers, sends his children to 
better schools, and enjoys more opportunities for recreation and 
for seeing the world than ever before. Tie not only practically 
dictates his own hours of labor, but in large manufacturing 
centers he is provided with model lodging houses for his family, 
with libraries, parks, clubs, and lectures for his entertainment 
and instruction, with cheap excursion trains for his amusement 
on Sundays and holidays ; and not only absolutely but relatively 
to the rich is vastly better oflF than he was fifty years ago. 
Indeed, it is not too much to say that the American working- 
man who does not own his own home must charge it to his own 
idleness and improvidence, or to other circumstances usually 
within his own control. 

It is true, as already stated, that large fortunes are larger 
and more numerous than ever before; but the cause of this is 
not far to seek. That process of centralization which has been 
steadily going on since the introduction of railways and tele- 
graj»hs, and which has been such an important factor in the 
j)olitical world*, consolidating small states into great ones, com- 
bining the petty principalities of Germany into a powerful 
empire^ unifying the discordant states of Italy into a single 
kingdom, and cementing together the United States of America 
into a compact federation, has also exercised a most powerful 
influence upon social life. Indeed, it was impossible that a 
system of communication which reduced the days of the lum- 
bering stage coach to tlie hours of the palace car, and which 
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enables the New York merchant to correspond with his agent 
in Constantinople in less time than it took him a hundred years 
ago to reach a customer in Philadelphia, should not affect the 
business relations of the entire world. This effect may be 
epitomized in the single word combination. Not only have 
laws against workingmen been repealed, but capitalists, taking 
their cue from the workingman, have themselves combined in 
defiance of the laws to control and regulate production. It is 
not the laboring men, however, who have suffered from this, but 
the small manufacturers and dealers who are ground between 
the upper millstone of the great corporation and the nether 
millstone of the exacting laborer. This result, I think, is to 
be regretted, since it is better for the country that there should 
be a hundred small producers of a single article than one great 
one. In other words, that the profits accruing from the manu- 
facture of a given product should be distributed among a hun- 
dred different people rather than be monopolized by one. There 
is this to be said, however, as a strong mitigating circumstance 
in favor of large manufacturing corporations, that their stock, 
and incidentally thereto their profits, are usually widely dis- 
tributed among stockholders, so that each stockholder is in 
effect a small producer, receiving the profits upon his produc- 
tion through the agency of the corporation. The evil effects 
of these corporations are seen rather in their ability to crush 
out competition, and thereby control the price of the thing 
produced. 

It is evident that combinations between the producers of 
certain articles which were out of the question fifty years ago, 
by reason of the diflSculty and tediousness of communication 
and the different prices obtained throughout different parts of 
the country, have become peifectly practicable since the intro- 
duction of railroads and telegraphs. Producers are thereby 
enabled to keep up constant and instant correspondence with 
each other, to feel the pulse of the market, to pool their 
proilucts and to increase or diminisli their output as the exigen- 
cies of the trade rec^uire. 
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In this connection, however, it iifill not escape our notice 
that certain of the causes which have been effective in the 
amassing of large fortunes are already ceasing to operate, and 
as the country becomes more perfectly developed and more 
thickly inhabited, will cease to bo important factora. In the 
settlement of new countries mines are discovered, which, skill- 
fully and unscrupulously handled, are veritable mines of 
wealth to their promoters. New inventions are made which 
return fabulous incomes to the patentees ; new manufactures are 
to be started ; railways to be built ; commerce by sea to be 
promoted, and enterprises to be inaugurated in a hundred 
different directions which return large profits to those who, 
to use a slang phrase, " are in the ring." The time is coming, 
however, when the country will have all the railways required ; 
when the production of manufactures will exceed the demand, 
and the wages received so near the price of the article pro- 
duced as to leave little or no profit to the manufacturer. This 
tendency has been already seen in the older countries, where 
the competition of American and other foreign food products 
has made serious havoc with the farmers and land-owners, and 
will ultimately result in the breaking up of the great estates 
which have represented the largest fortunes of European 
countries. 

Let us assume, however, that we may be mistaken in this ; 
that the process of centralization which has been going on so 
steadily for the past fifty years may continue. Let us consider 
the possibility that the man who forty years ago was presi- 
dent of a small railroad of a hundred miles and is to-day the 
absolute master of a system ten thousand miles in length, 
stretching half across the continent, may in another fifty 
years control the entire traflBc of half of the United States. 
Let us admit the possibility that a corporation which to-day 
controls the entire output of one of the prime necessaries 
of life may in fifty years from now be but one of a hundred 
other corporations, each controlling the entire product of a 
certain other article. Let us consider that there is nothing to 
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prevent the man who, fifty years ago, was worth twenty mil- 
lions of dollars, and was thought incredibly rich, and who, 
to-day, is the possessor of three hundred millions, being able in 
fifty years from now to wield the mighty influence which the 
possession of three thousand millions would put into his hands. 
If legislatures and other municipal bodies are not now always 
proof against the corrupting influence of large fortunes, what 
would they be if these fortunes were multiplied ten-fold ? What 
would become of our legislatures, our courts, and even the 
boasted immunities of our Constitution ? Laws, be they never 
so clear, may be evaded, ignored or defied. Even the Consti- 
tution itself may be obeyed in the letter and disobeyed in the 
spirit. Indeed, unless rumor does great injustice, one of its 
most important provisions guaranteeing to each state a repub- 
lican form of government does not prevent in one of our largest 
states something very nearly approaching an autocracy. The 
tendency of large fortunes is to become larger, and in able and 
unscrupulous hands there is nothing but the life of the holder 
that stands between him and an indefinite increase. Fortu- 
nately for society, the ability and the disposition to accumulate 
do not ordinarily pass to the heirs, and the wealth gathered 
together by the frugality of the father is usually dissipated by 
the improvidence of the son or grandson. 

These gross ine(iualities in the distribution of property have 
become a favorite topic of discussion with modern sociologists ; 
and schemes without number are suggested to remedy the evils, 
real or fancied, which arise from them. None of these devices, 
however, have sufiiciently commended themselves to the good 
sense of the community to be embodied in legislation ; and 
it is extremely doubtful whether legislation can do anything 
more than cut ofi* some of the vicious growths which the good 
nature and apathy of the public have permitted to incumber 
the legitimate avenues of trade. It is clear that the fundamen- 
tal law of supply and demand cannot be set aside. 
It is impossible to deny to the laboring man the right to deter- 
mine the number of hours he shall work, and the wages he is 



Digitized by 



Google 



224 THE DISTRIBUTION OF PROPERTY, 

willing to accept. But no possible legislation can compel the 
employer to pay more than he is willing to pay, or to carry on 
his business at a loss. The success of every strike would only 
result in the transfer of manufactures to other localities where 
the work would be carried on under more favorable circum- 
stances. This is what has actually happened in more than one 
instance. The writer in the Quarterly Review, to whom 
reference has already been made, says, speaking of trade 
unions fifty years ago, that in Ireland, where the laboring 
men with true Celtic vehemence threw themselves heart and 
soul into the unions, strikes were so numerous that industries 
were ruined, flannels, silks and laces almost ceased to be manu- 
factured, and the Irish workman who was willing to work was 
obliged to emigrate to England and Scotland to find employ- 
ment. Dublin, formerly the seat of extensive and prosperous 
manufactures and trades, was driven from the market. The 
shipwrights and sawyers carried every point with their masters, 
and in the course of a few years there was not a single master 
shipwright in Dublin. If vessels frequenting the port required 
repairs, they were merely cobbled up to insure their safety 
across the channel to Glasgow or Liveri)ool. Another manufac- 
turer, anxious to execute some metal work in Dublin in order 
that Irish industries might have the benefit, found to his dis- 
may that he could not compete with England — not by reason of 
any local disadvantage, but solely on account of the regulations 
enforced by his own workmen. In an investigation made by 
a committee in 1830, it was shown that the combination of 
weavers was such as to result in the total extinguishment of 
the blanket trade at Kilkarney. Daniel O'Connell himself 
admitted that the trade unions had wrought more ruin to 
Ireland than even absenteeism and Saxon maladministration. 

The truth is, that five dollars out of every six we spend is 
spent in labor of some form. Take, for instance, a house, 
which is built chiefly of brick, stone, iron, glass and wood. 
Brick, in the form of clay as it lies in its bed, is absolutely 
worthless*, while iron ore, stone in the quarry, sand and stand- 
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ing timber are of merely nominal value, as compared with the 
labor put upon them in the condition in which they are used for 
the purpose of construction. The price of labor thus becomes the 
price of everything which labor produces. If the manufactured 
product becomes too dear, people will simply cease to buy, and no 
possible legislation can compel them to buy if they do not 
choose to do so. Legislation is as powerless to permanently 
affect the law of supply and demand as it is to affect the law 
of gravitation. As a good many men in different spheres 
of activity are just now finding out, there are no laurels to be 
won in waging war upon the laws of nature. The State may 
itself become an employer of labor by the erection of great 
public works, and within reasonable limits this is doubtless 
proper. But, after all, it is but a temporary expedient. It 
is the people themselves who ' have to pay for it. What is 
put into one pocket is taken from the other. Peter is robbed 
to pay Paul. 

Let us consider for a moment a few of the schemes j)roposed 
for securing a more ecjual distribution of property. The most 
radical and at the same time the most futile of these schemes 
is what is known as Socialising by which we understand the 
total abolition of private property and the ownership of all 
property by the State — the individual retaining only the right 
to the enjoyment of his proportionate share. The entire 
community thus becomes in effect a great partnership, in 
which ea^h partner is expected to contribute his proportion of 
labor, and to receive an equal share in its product. 
As a practical question, in this country at least, socialism may 
be disposed of in a few words. As it involves a practical con- 
fiscation of private property, it could only be established legally 
by an amendment to the Constitution of the State, which 
would require the assent of a majority of the voting population. 
It would probably also require an amendment to the Constitu- 
tion of the United States, which could only be adopted by the 
consent of three-fourths of the States. Either of these contin- 
gencies is so remote that it may be safely relegated to the 
15 
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region of impossibilities. It is equally improbable that 
socialism can ever be imposed by force, since the owners of 
property or their dependents are not only in the majority 
numericsilly, but, by reason of such ownership, wield a moral 
and physical influence out of all proportion to their numbers. 
Socialism, therefore, while furnishing an interesting field for 
discussion, is not likely for another century at least to present 
itself as a scheme for practical consideration. 

But, even if it were possible to establish socialism as the 
basis of society, its results could not fail to be disastrous. In 
short, no greater calamity could overtake civilization. Con- 
ceding all the evils which are claimed to flow from the present 
une(iual distribution of property : the enormous fortunes of some 
and the abject poverty of others, the constant friction and 
sometimes open war between capital and labor, the frequency 
of strikes, the oppressive monopolies of great corporations, the 
arrogance of the rich and the envy of the poor, the fact still 
remains that no people who did not respect the right of private 
property have ever emerged from barbarism, that the disposi- 
tion to acquire and the ability to own are the prime distinctions 
between the civilized man and the savage ; that the desire to 
better one's condition — in other words, to make money — is the 
great incentive to labor, in fact, lies at the basis of all social 
progress. Grant that it breeds a spirit of emulation, a desire 
to live in a better house than our neighbors, to eat better food, 
to wear finer clothes and to drive a handsomer equipage — this 
is not in itself objectionable. It only becomes so when it leads 
to the oppressive use of the power which great wealth wields. 
It stimulates a man to labor beyond what he actually needs and 
prevents one who has acquired a competence from relapsing 
into idleness. 

The radical difficulty with socialism is that it takes away 
the incentive to labor for anything beyond the actual neces- 
sities of life. The man who will work every hour in the 
d&y wherein labor is possible and lie awake nights 
inventing schemes whereby his labor will be made more 
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profitable, and a fortune accumulated for his family, would 
quickly sink to the general level, if he once became con- 
scious that his utmost exertions would realize him nothing 
beyond his infinitesimal share as a member of the State. 
While men with whom the habit of work has become strong do 
sometimes continue to labor for reputation alone, it is the 
desire to earn money which lies at the bottom of the greatest 
eflforts of genius. The man who writes books, paints pictures, 
moulds statues, builds houses, pleads causes, preaches sermons, 
or heals the sick, does it for the money there is in it ; and if, in 
so doing, he acquires a reputation as an author, painter, sculp- 
tor, architect, jurist, or physician, it is only an incident to his 
success as a money-getter. The motive which prompted 
Angelo to plan the dome of St. Peter, or paint the frescoes of 
the Sistine Chapel was essentially the same as that which 
induces a common laborer to lay brick or dig sewers. The 
love of power or a great name comes only after a pecuniary 
competence has been secured, and our every-day experience 
teaches us that the spark of genius is rarely kindled in the 
breasts of those who are bom rich. 

This, however, is but one of the innumerable obstacles to 
the practical success of the socialistic idea. Imagine the con- 
fusion that would ensue from an attempt to assign to each indi- 
vidual his proper sphere of labor, the number of administrative 
officers it would require to keep the machinery of the State in 
motion, the anxiety of everyone to obtain one of these offices, 
or, if that were impossible, to obtain employment congenial to 
the tastes of each individual, — an easy berth, the universal desire 
to avoid the coarser forms of labor, — to say nothing of the efforts 
of the idle, the vicious and the criminal to live upon the State 
while contributing nothing to its support. Of course, all those 
who are now engaged in the production and sale of luxuries 
would be at once thrown out of employment, since the under- 
lying idea of all socialism is to insure to everyone the comforts 
of life, and until this was accomplished there could be no 
demand for luxuries. But this is not the worst. There is in 
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every civilized community much coarse and repulsive, though 
indispensable, work to be done. There are sewers and ditches 
to be dug, canals to be excavated, stables and vaults to be 
cleaned, railways to be built, and a dozen other forms of labor, 
which no one would undertake except under the pressure of a 
dire necessity. 

In view of these difficulties, which seem to us insuperable, 
society at least has a right to demand of the socialists a practi- 
cal test of the feasibility of their doctrines ; and the very fact 
that no disposition seems to be evinced to put them to such 
test is calculated to engender an uncomfortable suspicion that 
socialism may be after all only a disguised attempt — an attempt 
as old as civilization itself — to plunder the rich for the benefit 
of the poor. Why do not the socialists themselves put in 
practice what they preach ? I know of nothing to prevent any 
number of individuals from agreeing to hold their possessions in 
common, to make equal contributions of their labor, and to 
receive a proportionate share of the proceeds. If authority 
be now wanting it could easily be procured for the formation of 
a large corporation for the purchase of lands, the erection of 
houses, the cultivation of farms and the establishment of vari- 
ous industries upon communistic principles. If capital were 
needed it could doubtless be raised by the contributions of those 
who see the evils of society as at present organized, and would 
be glad to know whether the Social Democratic State is likely 
to prove the panacea for such evils. If the believers in social- 
ism are unwilling to make this experiment, how can they expect 
to make converts of the unbelievers ? The burden is certainly 
upon them to prove that a social system which has existed from 
the dawn of civilization and under which nations as well as 
individuals have grown rich and prosperous, and within the last 
century especially have grown almost incredibly richer and 
more prosperous, is a failure ; and if socialism is likely to 
remedy the evils which confessedly do exist, and to increase 
the general happiness, well-being and contentment of the com- 
munity, the sooner we know it the better ; but nothing short of 
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a practical demonstration of its success upon a large scale will 
satisfy us. This is the country for novel social experiments, 
and no time can be more favorable than the present. 

Some such experiments have been made upon a small scale 
at various times during the past century, but the results have 
not been encouraging. In some cases the communities have 
fallen a prey to internal dissensions and been dissolved. In 
others, a few unambitious congenial spirits, animated by strong 
religious convictions, have maintained the communistic principle 
for a long time, but the organization has shown little vitality, 
no power of ex4)ansion, no increase of numbers, and no promise 
for the future. The oldest and best-known of these communi- 
ties is that of the Shakers, several families of which are found 
in different parts of the country. They are a highly respect- 
able but simple-minded sect of religious enthusiasts who have 
been engaged for more than a century in the cultivation of 
farms and in a few simple manufactures. As they live in a 
stjite of celibacy, no provision is made for the propagation of 
the race, and none for replenishing their own numbers except 
by adoption in infancy from the outer woj-ld. It is a well- 
known fact that the ambitious and enterprising of both sexes 
pair off in early youth and run away, and that the residuum 
is content with a plainness of living and severity of dress that 
would be intolerable in a conmiunity of high intelligence and 
aspirations. While many of the families have become wealthy, 
several have been suffered to die out, and it is not unlikely that 
another century will witness the entire extinction of the order. 
To speak of them as a success, even under their very excep- 
tional circumstances, is at least doubtful : to regard them as 
indicating the probable success of socialism upon a large scale 
is absurd. The same remark may be made of the Oneida 
Community, which was founded upon the idea of a community 
of wives as well as property, and of. other similar organizations 
more or less prosperous throughout the country. All of them 
are of select material : none of them take account of the very 
classes whose presence in any community is dangerous, and 
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whose presence in a socialistic state would be sure to work 
disaster and ruin. 

Upon the whole, socialism, so far from serving as a remedy 
for the evils which afflict society, would only aggravate them 
tenfold ; so far from being an advance, it would be a distinctly 
retrograde movement, a return to the barbarous ideas of our 
remote ancestors. 

There is another coarser form of social regeneration known 
as anarchism^ of which little need be said. Anarchism openly 
avows its intent to destroy all existing social institutions by force, 
while offering nothing to take their place. Its aim is not to 
reconstruct society, but simply to destroy it. Threats are its 
sole argument, dynamite its principal weapon. Its motive is 
hatred of the higher classes, not love of the lower. So far, no 
writer of distinction has been found bold enough to advocate its 
claims ; indeed, it does not condescend to argue; it simply strikes. 
Happily, its disciples are few, and, to the credit of the American 
character let it be said, almost exclusively aliens. Society has 
nothing to fear from them except so far as it fears the danger- 
ous animal or the venemous reptile. They are fit subjects for 
the application of the scriptural maxim that those who take 
the sword shall perish by the sword. Those wlio fight with fire 
must expect to be fought witli fire. Society is neither meek 
nor long-suffering and will rigorously exact an eye for an eye 
and a tooth for a tooth. Those who openly defy and trample 
upon the Constitution and laws have no moral right to their 
immunities and no just cause to complain if society makes 
war upon them as mercilessly as they war upon society. But 
too much has been said already of this unrecognizable element 
of this community. 

Another most plausible but thus far most elusive plan for a 
more equal distribution of property consists in co-operation. 
If an intelligent combination of laboring men, under which they 
were to manufacture and sell solely for their own profit, were 
possible, it would be hailed by the entire non-capitalistic por- 
tion of the community as a happy solution of tlie problem. 
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Man has a natural right to the fruits of his own toil, and his 
obligation to share them with another usually arises either from 
his own fault or from circumstances to a certain extent within 
his control. Two causes have hitherto operated to defeat the 
success of co-operation in manufacture. (1.) The difficulty of 
securing a faithful and competent manager. (2.) The necessi- 
ties and the improvidence of the laboring men themselves. 
The success of every large manufacturing establishment depends 
in great measure upon the ability of its leading spirit. Men 
capable of managing such establishments are rare, and com- 
mand salaries larger than workingmen are able or willing to 
pay, and the consequence usually is that they embark in busi- 
ness on their own account and become capitalists themselves, 
or are seduced from their allegiance by offers of a larger salary. 

But the principal cause for the failure of co-operation arises 
from the necessities or improvidence of the laboring man him- 
self. If every season were equally prosperous, if the workingman 
were always sure of a return equal to his wages, one of the chief 
difficulties would be removed ; but in all branches of produc- 
tion there are unprofitable seasons — years in which the owner 
is compelled to do business at a loss and to fall back upon his 
reserved capital to save his plant. If he has such reserve, he 
may tide his business over to better times ; if not, he goes to 
the wall. But the faculty of accumulation is, after all, com- 
paratively a rare one. Four out of five, perhaps nine out of 
ten, of the laboring class do not possess it, but are forced or 
tempted to spend as they go. Taking no thought of the mor- 
row, they look for every season to be as prosperous as the 
present, and make no provision for panics or depressions. Such 
men must have fixed wages or starve. As a compensation for 
their failure to receive their proportion of possibly large profits, 
they are guaranteed a weekly stipend payable so long as the 
business is carried on. 

A few philanthopic men have introduced a kind of mixed 
system — paying their operatives fixed w^ages and at the same 
time allowing them a certain share in the profits. This method 
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is said to have been attended with satisfactory results and is 
certainly deserving of imitation. 

This, however, like all other schemes of co-operation, must 
depend entirely upon the voluntary action of the parties. 
Legislation is powerless to affect it. It can neither compel the 
employer to pay his employ^ a share of his profits nor compel 
the latter to deny himself the benefit of a fixed stipend. In 
truth, as the law now stands, any laborer in the employ of our 
^reat corporations may become a sharer in their profits by 
purchasing stock, and the wonder is that more do not avail 
themselves of the privilege. Indeed, half the stock of our 
manufacturing companies might and ought to be owned by the 
operatives, who would thus become co-operatives in the best 
sense of the word. And yet how trifling is the sum that is 
so owned I This fact itself is a strong indication that the 
failure of co-operation is rather the fault of the 4aborer than the 
capitalist. 

Upon the whole, it may be said that while co-operation may, 
at some time in the future, furnish a satisfactory solution of 
the labor problem, it requires for its success such a radical 
change in the character and habits of the laboring classes that 
it promises but little for their present amelioration. Many, per- 
haps a majority, of our most successful capitalists were originally 
laborers. The qualities which raised them from the rank of 
laborer to that of capitalist were thrift, industry, energy 
and sagacity — virtues which the majority of men unhappily do 
not possess. Legislation can neither supply them nor offer any- 
thing to take their place. Any radical improvement of the 
working classes must be wrought by the practice of the same 
old-fashioned virtues which from year to year and from decade 
to decade are constantly raising men of the higher and 
wealthier class from the general level. 

Considerable has been said of late of the feasibility of 
compuhory arbitration as a means of insuring to the laboring 
man a fuller appreciation of his rights. Compulsory arbitra- 
tion is a misnomer — a contradiction in terms. One might as 
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well Speak of an amicable murder or a friendly war. The 
very idea of arbitration implies a voluntary submission of 
matters to persons mutually agreed upon to decide them. If 
force be used either to compel submission or to fix upon the 
arbitrators, it ceases to be arbitration and takes on the ordinary 
incidents of a suit. To make such proceedings compulsory, 
therefore, there must be a judge or judges designated by law, 
process to compel the attendance of defendant and power to 
enforce the performance of the decree ; in other words, such 
proceedings would be an exercise of the judicial power, and 
the decree of such tribunal must be conformable to law. Now, 
the chief value of arbitration is that the arbitrators are not 
bound by the ordinary rules of law, but may make any award 
which they may deem just or reasonable, provided it be not 
absurd or impossible. It is just at this point that compulsory 
arbitration would fail. If, for instance, workmen had 
agreed to labor for their employer a certain time for a certain 
rate of wages, no tribunal constituted by law could disregard 
or impair the obligations of this contract, though arbitrators 
voluntarily chosen might say that the circumstances had so 
changed as to make its full performance ine(iuitable. It is 
incredible, too, that any court could be found to compel a 
manufacturer to carry on his business at a loss, to take from 
him its control and put it into the hands of his oper- 
atives, or to employ certain men and refuse to employ othei's. 
It is equally incredible that it should compel the workingman 
to labor a greater number of hours or for a less amount of 
wages than he ha<l agreed, or to make his service compulsory, 
since this would be to re-establish slavery under a different 
name. In other words, compulsory arbitration logically results 
either in confiscation to the employer or in slavery to the 
employee. 

Even if it stopped short of this and permitted the employer 
to discontinue his business, if he could not afford to pay the 
wages decreed, it would not only work a serious injury to the 
employees who are thrown out of work, but to others who stand 
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ready to take their places. The truth is that the right to con- 
tract and to have contracts respected is one which cannot be 
taken away without involving the parties in diflBculties ten-fold 
more serious, and throwing the whole social system into con- 
fusion. Where the question between the parties turns upon 
the rate of wages or the number of hours of labor, a voluntary 
arbitration frequently affords a satisfactory method of adjust- 
ment ; but where it involves the control of one's business it is 
something which a self-respecting employer will not be likely 
to surrender even at the behest of arbitrators. 

Perhaps it may be proper in this connection to say a word 
upon the proposed nationalization of land or ownership of land 
by the State, which a new school of political theorists would seek 
to accomplish by the imposition of all taxes upon land in its 
unimproved state. This is commonly known as the Siiigle 
Tax theory. There is certainly something to be said in its 
commendation. It would have a strong tendency to encourage 
the purchase of land for actual use and the erection of valuable 
buildings or other improvements, since they would be exempt 
from taxation. It would put a complete stop to the pur- 
chase of lands for speculative purposes, which doubtless 
operates to retard the growth of our cities and towns 
and to the leaving of large amounts of vacant and unimproved 
property within our municipal limits. Builders are thus driven 
out of town to find lots suitable to their means, where if land 
were free or comparatively so, they would prefer a location 
upon the nearest unimproved lot. IIow far it would tend to 
improve the relations between capital and labor, to obviate 
strikes and to open new avenues for employment and for trade 
is an open question. My impression is that its advantages in 
these particulars have b€»en greatly overestimated. 

Upon the other hand, there are practical difficulties in the 
adoption of this method of taxation in an old settled community 
which seem almost insuperable. Most of our State constitu- 
tions provide for a uniform assessment of all property for the 
purposes of taxation, and there is no moral or legal right to 
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shift the whole harden upon a single class. While the woes of 
the land speculator do not move us to tears, he is certainly 
entitled to be protected against confiscation under the name 
of taxation. The first result of imposing the whole burden 
upon land would probably be the complete destruction of its 
value and the abandonment of all unoccupied land to the State. 
This would necessitate a large increase of taxation upon 
improved land — a taxation which mitst be gauged by the value 
of the improvements, or else it would fall with crushing force 
upon the poor man. Let us suppose, for instance, two vacant 
adjoining lots of equal value. The taxes upon each are the 
same. Upon one, A builds a house worth $100,000 ; upon the 
other B builds a modest home at a cost of $1000. The tax 
upon A's lot would be a bagatelle to him ; that upon B's would 
ruin him. Shall it be said that A shall pay no more than B ? 
If he does pay more, then he necessarily pays upon the improve- 
ment and not upon the land, and thus we have returned to the 
old system. It is safe to say that men of modest fortunes would 
never be content with such a gross discrimination in favor of the 
rich. It is diflBcult to see how the system could be carried out not 
only without the complete destruction of the value of vacant 
lands, but also of the value of all those in the hands of the 
poorer classes. 

Thus far I have endeavored to show that legislation is incom- 
petent to effect any radical change in the social status or in 
the relations of employes and employed, and that even 
if such change were possible it would be attended by evils 
which would inevitably throw the whole system into confusion. 
Does it, therefore, follow that legislation can do nothing to 
improve those relations, or to palliate the evils of the present 
situation ? I think not. It may fix the number of hours of a 
legal day's work, provide that payment be made at certain 
stated periods, protect the life and health of the workingman 
against accidents or diseases arising from ill-constructed machin- 
ery, badly ventilated rooms, defective appliances or dangerous 
occupiitions, and may limit or prohibit altogether the labor of 
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women and children in employments injurious to their health 
or beyond their strength. It may go deeper. Bearing in 
mind that the most grievous cause for complaint lies in monop- 
olies and combinations, it may by constitutional amendment, if 
necessary, forbid the charter of business corporations for any 
other purposes than those of mining, manufacturing, insurance 
or transportation, and especially may inhibit those for farming 
or trading purposes, or trafficking in any manner in the neces- 
saries of life. With the aid of the judicial power, it may put an 
end to combinations having for their object the control and 
monopoly of particular articles of manufacture, or may accom- 
plish the same purpose by authorizing such articles to be placed 
temporarily upon the free list. It may put a stop to the vicious 
system of building railways and other public works through con- 
struction companies organized by the directors of the road in 
their own interest, to whom all the bonds and all the available 
stock are turned over, and e(j[uipping the same through car trust 
certificates, also issued to the directors, who thus retain to them- 
selves title to the rolling stock — a most cunningly devised 
scheme by which the stockholders and creditors are first 
defrauded for the benefit of the bondholders, and the bondholders 
are then defrauded for the benefit of the directors. By the election 
of competent and fearless executive officers, the people may do 
much to secure the management of corporations for the benefit of 
the stockholders and the public, and may throttle those corporate 
Frankenstejns, which, created by the legislature, have misused 
their powers to corrupt the will and paralyze the arm of their 
creators. Upon the other hand, it is equally their duty to protect 
the laboring man, whether union or non-union, in his right to 
work for whom and at such wages as he pleases, and to secure 
his person against violence. In protecting the public against 
the tyranny of capital, it is e(iually incumbent upon the legisla- 
ture to guard it against the tyranny of labor. 

There is another field, upon which it seems to me, legislation 
may enter, experimentally at least, and, perhaps, with great ulti- 
mate benefit to the public, that is, in the direction of the State 
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ownei-ship of monopolies. Much has been said upon this sub- 
ject of late, but I am by no means satisfied that the old maxim, 
that the country which is governed least is governed best, may 
not, in these days of monopolies and combinations, be subject 
to revision. I have never been able to perceive why, if the 
government may be safely entrusted to carry our letters and 
papers, it may not with equal propriety carry our telegrams 
and parcels, as it has done in England and other foreign coun- 
tries for several years ; or why, if our municipalities may supply 
us with water, they may not also supply us with gas, electricity, 
telephones and street cars ? They are all based upon the same 
principle of a public ownership of the streets and highways, 
and a power to grant franchises to third persons, which the 
municipality, if it chooses, may reserve to itself. Whether the 
State should go farther and Uike to itself the proprietorship of 
railways and canals, may be left to be determined by the suc- 
cess of minor undertakings in the same direction. In several 
foreign countries, the State ownership of railways is no longer 
an experiment. For years, many of the principal railways of 
Germany, France, Austria, Hungary, Sweden and Norway 
have been owned by the State, and operated for the benefit of 
the public and the employees. Some of the municipalities of 
Great Britain have also taken upon themselves the entire bur- 
den of rapid transit, which of late has been such a fruit- 
ful source of complaint in some of our American cities. 
How far the public is the gainer by these undertakings is still, 
to some extent, an unsettled question. The system has, how- 
ever, put almost a complete stop to those terrible conflicts 
between capital and labor which have resulted in little beside 
loss to the corporations, inconvenience to the public, and disas- 
ter to the employees. It is scarcely possible to pay too great 
a price for such a boon. I see no reason to doubt why, under 
governmental control, these works should not be carried on 
with as little friction, as little danger of strikes, and as satis- 
factorily to the public as the post office establishment is at 
present. 
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The main objection to the State ownership of natural monopo- 
lies arises from the fear that the patronage thereby vested in the 
Government would be used for partisan purposes. The objec- 
tion is undoubtedly entitled to great weight, and, in the present 
condition of the civil service, is decisive against the adoption of 
the plans. Even the most unblushing advocate of the spoils 
system will hesitate to favor an extension of that system to new 
departments of government. This is a tribute which he pays 
most reluctantly to the views of the civil service reformer. 
Indeed, it requires no stretch of patriotism to look with appre- 
hension upon the possible addition of some thousands of tele- 
graphers and express messengers, to say nothing of some hun- 
dreds of thousands of railway employees to the disposable 
forces of the Administration, — to become its active agents 
upon election day, to hold their places at its will and to be 
removable at its pleasure, after each quadrennial election. How 
this relic of a corrupt and half-enlightened age came to be 
fastened upon the body politic of one of the most civilized 
nations of the earth at the very opening of a new era in its 
history, when old things were passing away and all things 
becoming new, and how it came to survive for more than half 
a century after it had been discarded by all the other great 
powers, will be an interesting study for the political philosopher 
of the twenty-first century. It is impossible to suppose that a 
system which is fraught with so much of evil, so demoralizing 
to the young men of the country, a system which tends to breed 
a race of place-hunters who live half their lives upon the 
government and the other half upon expectation ; a system 
which discourages efficiency and oflfers a premium upon timidity, 
favoritism and sycophancy — a system which divides parties not 
upon lines of policy but upon the hope of spoils— in short, a 
system upon which no private corporation could be conducted 
except to disaster and ruin, will become a permanent feature 
of our governmental polity. The fifty years it has already 
obtained are but a span in the life of a nation. That which 
was possible with twenty millions of people will Ml by its own 
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weight when applied to the government of a hundred millions. 
Indeed, the system is already in its decrepitude. The past 
fifteen years have witnessed a popular awakening upon the sub- 
ject to which Congress has, I fear somewhat reluctantly, 
responded. The outrage which has more than once been per- 
petrated within the memory of men now living, of a President 
making a clean sweep of his own office-holders, not because 
they belonged to the opposite party, but because they could 
not subscribe to a new policy he had dictated, would no longer 
be possible. Each successive administration has taken a step 
in advance of the prior one. Tiie heads of the great depart- 
ments are known to be almost universally in favor of a reform, 
but find themselves unable to resist the pressure from below. 
The politicians, loath to yield an atom of their prerogatives, but 
seeing the inevitable trend of affairs, content themselves with 
calling the reformers bad names, — always an encouraging sign. 
Whenever men in public life can be brought to a thorough 
appreciation of the fact that patronage is a source of weakness 
rather than of strength, that the interference of officers to con- 
trol elections, with the independence of thought existing in 
this country, alienates more voters than it wins, and that even 
in the case of individuals, the filling of every office makes three 
enemies and but one friend — in short, that the supposed bene- 
fits of the spoils system are but a delusion and a snare, we 
may look with confidence for the establishment of the civil 
service upon a sensible basis, whereby the tenure of offices 
shall be limited and fixed by law, and honesty and efficiency 
shall receive their appropriate reward. 

With a service such as that which the long experience of 
private corporations has shown to be most efficient, the govern- 
ment might safely embark upon undertakings now closed to it 
by a popular jealousy of its interference. How far it should 
go in this direction could only be ascertained by experiment. 
That it could safely take to itself many functions now per- 
formed by private corporations the experience of other countries 
amply justifies us in believing. 
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Legislation may also do something toward securing a more 
equal distribution of property by limiting the power of a 
testator to dispose of his estate by will. The laws of all 
civilized nations recognise in every man a natural right to the 
enjoyment of his own property and to the increment thereof, 
nor do they limit in any way his right of accumulation. Such 
limitation would obviously be impracticable, even if it were 
desirable. His right to dispose of it after his death, however, 
stands upon a different footing. While recognized to some 
extent as a natural one, it is, after all, purely a creature of 
statute and subject to the legislative will. Prior to the reign 
of Henry the Eighth, it did not extend to real estate at all, and 
was limited as to personal estate wherever the testator left wife 
or children. '*If he had both he could dispose of but one-third 
of his pei*sonal estiite by will, the other two-thirds being 
regarded as the reasonable share of the wife and children 
respectively ; while if he had a wife or child, but not both, he 
might dispose of one-half, the remainder belonging to either 
the wife or child." While these restrictions have long since 
been abolished in England, and never existed in this country, 
the right of the widow to her dower and to a share of the 
personal estate is ordinarily secured to her by statute, and the 
verdicts of juries have usually proved adequate to protect children 
against an unreasonable disinheritance. By the Code Napoleon, 
gifts of property whether by acts inter vivos or by will must 
not exceed one-half the estate, if the testator leaves but one 
child, one-third if he leaves two children, and one-fourth if he 
leaves three or more. If he have no children, but leaves 
ancestoi-s both in the paternal and maternal line, he may give 
away but half his property, or three-fourths if he leaves ances- 
tor in only one line. By the law of Italy, one-half a testator's 
property must be distributed equally among all his children; the 
other half he may leave to his oldest son or to whomsoever he 
pleases. Similar restrictions upon the power of disposal by will 
are found in the codes of other Continental countries as well 
as in the State of Louisiana. Most of them are intended to pre- 
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vent the bestowal of the entire estate upon the oldest son, a pre- 
caution quite unnecessary in this country ; but the principal of 
securing a more equal distribution of the estate is a wise one. 

One of the early steps in the settlement of this country was 
to abolish the law of entails and primogeniture, but the right 
to leave an enormous fortune by will to a single child or to one 
of several children is still recognized by law. With its 
unlimited power to dispose of decedents' estates, I know of no 
reason why the legislature may not limit the amount which any 
single individual may take by gift or devise, and thus bring 
about to a certain extent the breaking up of enonnous fortunes 
upon the death of the owner. Were fhis amount, for instance, 
fixed at a million dollars, it would coippel a man worth one 
hundred millions to create a hundred beneficiaries, many of 
whom would probably be charitable institutions, and that, too, 
without doing injustice to the natural objects of his bounty. 
Probably not two hundred estates in the country would be 
affected by such legislation, but the amount of good which 
could be accomplished would be almost incalculable. Indeed, 
it would remove the main objection to the growth of these large 
fortunes. 

It is not intended to suggest that such legislation is either 
necessary or desirable in the present state of the country; but if 
these fortunes should multiply in the next half century as they 
have in the last, drastic remedies may have to be invented. But, 
as once before stated, there are good reasons for believing that 
the era of these great fortunes is nearing its culmination, and 
that, with the more complete development of the country, 
they will cease to be a threatening danger. 

But, whatever of peril there may be in store for us, we may 
rest assured will be surmounted with the fortitude we have 
more than once displayed in our life as a nation. As a people 
we are unusually tolerant of grievances, but when thev 
become unendurable, we have never failed to apply a sharp 
and decisive remedy. So long as we can be represented in 
legislative halls by upright and intelligent men who will stand 
16 
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for the most enlightened sentiment of their constituency, we 
may safely bid defiance to all other dangers. 

A recent writer in the Forurn^ who purports to know 
whereof he speaks, says that lobbyists invariably agree that of 
all classes of men most easily accessible to corrupt influences 
the leaders of workingraen's or farmers* political movements 
are the first; and that, in estimating an elected body, the 
numbers elected on such tickets are placed on the directly 
purchasable list without much inquiry. That next to these 
come the editors of country newspapers and newspapers in 
«mall cities. If this be true it is certainly a melancholy 
commentary upon our methods of representation ; for, next to 
judicial corruption, I know of nothing more perilous than cor- 
rupt representatives and a venal press. We are sadly obliged 
to admit that our democratic system as applied to the govern- 
ment of large cities is very far from being what it ought to be, 
but in the administration of the National and State Govern- 
ments it may be said to have fully justified the faith of its 
founders. The task of the coming century will be to remove 
the few remaining blots upon our institutions, to cleanse the 
admirable structure erected by our fathers of all that is debas- 
ing or unseemly, and to transmit it to posterity strengthened and 
adorned with all which the wisdom of ages shall have taught to 
be essential to a free and stable government. 
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THE TREATY-MAKING POWER. 

BY 

HE^NRY WADE ROOERS, 

OF EVANSTON, ILLINOIS. 

The treaty-making power is the power which determines 
the relations of a nation with other nations and of the subjects 
of one State with the subjects of another, and is thus one of 
the most important of the powers of government. This power 
is usually vested in the executive department of government, 
under limitations which vary in different nations. 

In Great Britain the power is lodged in the Crown, and a 
treaty made by the sovereign is valid without the authority or 
sanction of Parliament. But when a Jreaty involves either a 
charge on the people or a change in the law of the land, while 
it can be made by the Crown alone, it cannot be carried into 
effect without the sanction of Parliament. It is usual to make 
such treaties subject to the approval of Parliament, and to 
submit them for its approval before ratification, or to ratify them 
conditionally. The doctrine has been recently advanced that 
in England the sovereign has no power in time of peace to cede 
territory by treaty to a foreign power without the approval of 
Parliament. In 1890 when the Queen was about to conclude 
a treaty with the Emperor of Germany for the cession of 
Heligoland she was advised by her ministers to make the 
cession conditional upon the approval of Parliament, <he theory 
being that the sovereign could not make such a treaty without 
the sanction of Parliament. This was much criticised in 
debate. Mr. Gladstone, at that time out of power, did not 
consider the authority of Parliament at all essential. *^it is 
hardly possible," he said, ^' I believe, to conceive any kind of 
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territory — colonies acquired by conquest, colonies acquired by 
settlement, with representative institutions or without repre- 
sentative institutions — it is not possible to point out any class 
of territory where you cannot show cases of cession by the 
Crown without the authority of Parliament." Anson writing 
on the Law and Customs of the Constitution, in commenting 
on this, seems to be of the opinion that to make the ratification 
depend on the good will of Parliament is an abnegation on the 
part of the Executive of a responsibility which the ministers 
ought to be ready to lussume on behalf of the Crown. ^ The 
fact that the English sovereign in conducting negotiations with 
foreign powers is exempt from the direct control or supervision 
of Parliament, certainly gives the monarch an opportunity for 
exercising great influence on the conduct of affairs ^ 

In Switzerland the Federal Constitution confers on the con- 
federation the sole right of concluding treaties With foreign 
powers, '' particularly treaties relating to Uiriffs and commerce,*' 
while at the same time reserving to the cantons the right to 
conclude treaties with foreign powers " respecting the adminis- 
tration of public property and border and police intercourse." 
The Federal Council, which constitutes the Executive of Swit- 
zerland and is composed of seven members, is entrusted gener- ' 
ally with all that concerns foreign relations. The member of 
the Council who is at the head of the Department of Foreign 
Affairs is charged with the work preparatory to the negotiation 
of treaties, and treaties prepared by him must be submitted by 
him to the Council, and, if approved by a majority of its mem- 
bers, they are then submitted to the two houses, which together 
constitute the Federal Assembly. These two houses are known 
as the National Council and the Council of States, the former 
representiug the people, and the latter the cantons, answering 
in this respect to our House and Senate. These two chambers 
are entrusted with the ratification of alliances and treaties with 



^ Part II, p. 281. 

* Dicev's Law of the CoiiHtitiition. 
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foreign powers. They have the power to request the Federal 
Council to adopt a particular foreign policy, but in every case 
the treaty must come from the Council to the Chambers, and 
receive the approval of these two bodies. 

The treaty-making power, under the present Constitution of 
the French Republic, is lodged in the President, subject in 
certain cases to the approval of the two Chambers. The pro- 
vision is as follows : 

"The President of the Republic negotiates and ratifies 
treaties. As soon as the interest and safety of the State shall 
permit, he shall give information of their contents to the 
Chambers. Treaties of peace, of commerce, treaties which 
involve the finances of the State, those which refer to the 
condition of persons, and to the rights of property of French- 
men in foreign countries, are not final until voted by the two 
Chambers. No cession, no exchange, no annexation of territory 
can take place except by virtue of law/' 

This is a more limited power than he possessed under the 
Constitution of 1852, in which it was simply declared that the 
President of the Republic " makes treaties of peace, of alliance, 
, and commerce.'* Under the Constitution of 1848, it is provided 
that the President " negotiates and ratifies treaties. No treaty 
is definitive until it has been approved by the National Assem- 
bly." Another clause declares that he ''cannot cede any 
portion of the territory." The Constitution of 1830 simply 
provides that the King '^ makes treaties of peace, alliance and 
commerce," being similar to the provision in the Constitution 
of 1814. 

The Constitution of the German Empire gives the Emperor 
the power to make treaties, but it also provides that in so far as 
treaties relate to sulyects which fall within the legislative 
power of the Empire the Bundesrath shall concur in forming 
them, and that in such cases they shall not take effect until 
ratified by the Reichstag. 

The Articles of Confederation gave to the United States '' in 
Congress assembled ** the sole and exclusive right and power 
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of entering into treaties. The Articles also provided that the 
United States should never enter into any treaties or alliances 
"unless nine States assent to the same" (through their repre- 
sentatives in the Congress). The power thus conferred was 
exercised in a number of instances, the most notable being the 
negotiation of the Treaty of Peace of 1783. The diflBculty 
under the Articles was that while Congress had the power to 
make treaties it was without power to enforce them. It was 
compelled to look on in silent submission and see its treaties 
violated by the States in w^hose interest they were made. It 
could do no more than advise, suggest and recommend to the 
States, and generally its advice, suggestions and recommenda- 
tions were ignored. The Treaty of Peace, for example, pro- 
vided that creditors on either side should meet with no lawful 
impediment to the recovery of their debts. Under the present 
Constitution, making a treaty the supreme law of the land, 
this provision of the Treaty would have annulled all State laws 
imposing impediments to the collection of the debts, and creditors 
could have proceeded for their recovery without reference to 
anything to the contrary which might have been contained in ' 
the constitutions or laws of the several States. But under the 
Articles it was not so. The Treaty did not operate as a repeal 
of State laws, and Congress could only remonstrate with the 
States and entreat them to conform their laws to the provisions 
of the Treaty. A nation making treaties which it is unable 
to compel even its own people to observe, cannot occupy a 
very dignified position among nations, and is not in a position 
where it can command much respect. There can be little 
inducement to negotiate a treaty under such circumstances. 

The Constitution of the United States provides thjit the 
President " shall have power, by and with the advice ard 
consent of the Senate, to make treaties, provided two-thirds of 
the Senators present concur/' In the plan proposed to the 
Constitutional Convention by Mr. Charles Pinckney, of South 
Carolina, on May 29th, 1787, it was provided that " The Senate 
shall have the sole and exclusive power * * * to make 
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treaties."^ In the plan proposed by Alexander Hamilton on 
June 18th, he provided that the Executive should *' have, with 
the advice and approbation of the Senate, the power of making 
all treaties."^ In the report of the Committee of Detail, 
made by Mr. Rutledge on August 6th, it was stated : " The 
Senate of the United States shall have power to make treaties."^ 
On August 15th, the matter was under discussion in the Con- 
vention, and Mr. Mercer contended that the Senate ought not 
to have the treaty-making power as it belonged to the Execu- 
tive department. He was also of the opinion that treaties 
should not go into effect until ratified " by legislative authority."* 
Mr. Mason claimed that the power should not reside in the 
Senate as it might by treaty dismember the Union by alien- 
ating territory.^ Later, Mr. Madison announced himself as 
thinking '' it proper that the President should be an agent 
in treaties."* On August 31st, a committee, consisting of a 
member from each State, was created to whom was referred 
such parts of the Constitution as had been postponed or not 
acted on. That committee reported, September 4th, the fol- 
lowing : ** The President, by and with the advice and consent 
of the Senate, shall have power to make treaties. * * * * 
But no treaty shall be made without the consent of two-thirds, 
of the members present.""^ On September 7th, the question 
came up again, and it was proposed to insert after the word 
"Senate " the words *' and House of Representatives." It was 
thought that the necessity of secrecy forbade a reference to the 
House, and the proposal was rejected, Pennsylvania alone 
voting in its favor.® The provision as reported above on Sep- 
tember 4th, was then adopted, and on September 12th the Com- 

* Madison Paper-*, Vol. 2, p. 742. 

* Madison Papers, Vol. 2, p. 891. 
"Madison Papers, Vol. 2, p. 1234. 
*Madison Papers, Vol. 3. p. 1331. 
»Ma(lison Papers, Vol. 3, p. 1331, 1332. 
•MadUon Papers, Vol. 3, p. 1412. 
'Madison Papers, Vol. 3, p. 1487. 
"Madison Papers, Vol. 3, pp. 1518, 1519. 
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mittee on Style reported the provision as we now find it in the 
Constitution. It was not thought wise to entrust the treaty- 
making power to the President alone, as is sometimes done in 
the case of an liereditary monarch, lest he might be corrupted 
by foreign powers. It was therefore necessary to associate some 
other body with him in the exercise of this power, and the 
Senate was })referred for this purpose to the House, because of 
the greater experience and more comprehensive knowledge of 
foreign affairs which was likely to characterize its members, 
as well as on account of its smaller membership. It was- 
thought that a body more numerous than the Senate was likely 
to become would be very little fit for the proper discharge of 
the trust. ^ Two-thirds of the Senators present were required 
to concur in the ratification of the treaty rather than two- 
thirds of the whole body, for the reason that if the latter prin- 
ciple had been adopted it would often, from the non-attendance 
of some, amount in practice to a necessity of unanimity. 

But the Constitution contains another important provision 
on the subject. It declares that " all treaties made, or which 
shall be made, under the authority of the United States shall 
be the supreme law of the land, and the judges in every State 
shall be bound thereby, anything in the Constitution or laws of 
any State to the contrary notwithstanding." Ordinarily a 
treaty is not a law, but simply a contract between sovereigns. 
The above provision of the Constitution, however, makes the 
treaties of the United State* a part of the municipal law. 
This is a peculiarity of our Constitution for special and local 
reasons. The treaty-making power of the United States, under 
this provision, may negotiate a treaty which will, if constitu- 
tionally concluded and ratified, abrogate : 

1. A provision in the Constitution of any one of the States 
which conflicts with the provisions of the treaty. 

2. A provision in the statute law of any State contrary to 
the treaty. 

*See Federalist, Number 75. 



Digitized by 



Google 



HENRY WADE ROGERS. 249 

3. A pre-existing federal statute inconsistent therewith, in 
accordance with the maxim, leges poateriorea priorea contrarian 
ahrogant. 

Because, in the absence of such a provision as that we are 
considering, a treaty is a mere contract and not a legislative 
act, it does not generally itself effect the object to be accom- 
plished, but must be supplemented by action taken by the 
law-making body. But in this country a treaty is for many 
purposes equivalent to an act of Congress, and may alone effect 
the object it seeks to accomplish. In the United States the 
treaty-making power under the Constitution is more plenary 
than it was under the Articles of Confederation. The Articles, 
although conferring on Congress the sole and exclusive right of 
entering into treaties, limited the power by providing ''that no 
treaty of commerce shall be made, whereby the legislative 
power of the respective States shall be restrained from imposing 
such imposts and duties on foreigners as their own people are 
subjected to, or from prohibiting the exportation or importation 
of any species of goods or commodities whatsoever."^ 

But under the Constitution the power to make treaties is 
conferred in general terms. There are no limitations expressed 
in the instrument, and it is fair to assume that the power exists 
in the national government as fully and completely as it exists 
anywhere. As no part of it is reserved by the Constitution to 
the States the whole is in the federal government. But does it 
exist in the national government without any limitations, and 
what are the limitations if any there be? Limitations may be 
implied even when none are expressed, and that such exist in 
respect to the treaty-making power we cannot doubt. Madison 
declares that a treaty is the supreme law of the land provided 
it be within the prerogative of making treaties, "which, no 
doubt, has certain limits." ^ Hamilton writes Washington, 
July 9th, 1795, that " A treaty cannot be made which alters 



^Articles of Confederation, Art. 9. 
'Madi9on*8 Writings, Vol. I, p. 524. 
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the Constitution of the country, or which infringes any express 
exceptions to the power of the Constitution of the United 
States. But it is difficult to assign any other bounds to the 
power. "^ The matter has been nowhere better put than by 
Judge Cooley, who recently has expressed it as follows : 

" But though no limitations are laid upon the power in the 
National Constitution, some exist in the very nature of things 
which the treaty-making power must be expected under all 
circumstances to respect and observe. We say this, having in 
mind only what we suppose to be a general rule applicable 
whenever the extent of the treaty-making authority of any 
country comes in question ; all the conditions under which it 
has come into existence are to be considered : the racial and 
other peculiarities of the people ; what the country is and its 
situation ; the nature of established institutions, and so on, for 
all these are in mind when the authority is created, and in 
some sense are of its substance, whatever may be the words 
under which it is expressed. * * * * Then the treaty- 
making power, whatever be the nature of the government, 
if to be exercised by any subordinate of the sovereign and not 
by the sovereign directly, must not set aside or disregard any 
authoritiitive expression of the sovereign will, and it must not 
do acts or enter into negotiations that tend to undermine 
or overturn any existing institution of the country, or to change 
in any particular the established government. * * *- ♦ 
When a treaty is said to be the supreme law, it is nevertheless 
to be understood that the Constitution, which is the highest 
expression of sovereign will and the authoritative representa- 
tive of sovereign power in the nation, in fixing limitations 
upon the exercise of authority under it in regard to the sub- 
jects above indicated and many others, restrains the treaty- 
making power quite as much as any other. If it did not, and 
any treaty entered into in due form was in itself necessarily 
supreme law, a State might possibly by the force of it be set 
off from the Union to another nation, or the government might 

iHamilton-8 Works, Vol. IV, p. 342. 
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gradually and imperceptibly be overturned through a line of 
precedents constituting what at the time were perhaps not seen 
to be encroachments."^ 

We think it is fair to say that the treaty-making power is 
limited by all the provisions of the Constitution which prohibit 
certain acts from being done by the government. The treaty- 
making power cannot be used, for instance, to establish slavery 
or involuntary servitude, or to take from any class of persons, 
born in the United States and subject to the jurisdiction thereof, 
their right of citizenship, or to assume a debt incurred in ai<l 
of insurrection or rebellion against the United States, or to 
establish a national religion, or to abridge the freedom of 
speech or of the press, or to suspend the writ of habeas corpus 
there being no rebellion or invasion, or to take away the trial 
by jury, or to deprive a State of its equal representation with 
others in the Senate. It is also limited by provisions of the 
Constitution which direct certain acts to be done in a par- 
ticular way. The treaty-making power, for example, cannot 
be used to provide that the President shall be elected in a way 
diflferent from that mentioned in the Constitution, or that the 
Justices of the Supreme Court shall hold their offices for a 
term of years and be elected by the people. This power cannot 
be used to change in any way the character of the government, 
or to do that which is inconsistent with its nature and structure.'- 
A treaty which should invade in any way the reserved rights 
of the States would be unconstitutional.'' It must be evident 
that unless there are constitutional limitations on the treaty- 
making power. Congress might practically cease to be the law- 
making body as prescribed by the Constitution. The treaty- 
making power could lay and collect taxes, regulate commerce, 
establish rules of naturalization, of patents and copyrights, 
define and punish piracies, borrow money, regulate the value 
of coin, fix a standard of weights and measures, make rules 

^The Forum, June, 1893, pp. 397, 398. 
^See Calhoun's Works, Vol. I, p. 201. 
^See Prevost rs. Greneaux, 19 How. 7. 
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and regulations governing the army and navy, admit new 
States into the Union, and, in fact, exercise most of the powers 
of government now entrusted to Congress. 

That the treaty-making power extends to the annexation 
of territory is now conceded, although, as we all know, 
Mr. Jefferson did not believe that he had constitutional 
authority to make the treaty of 1803 with France for the 
cession of Louisiana to the United States. That treaty was 
concluded April 30th, and in August Mr. Jefferson wrote 
as follows : 

" But 1 suppose they (Congress) must then appeal to the 
nation for an additional article to the Constitution, approving 
or confirming an act which the nation had not previously 
authorized. * * * x he Executive in seizing the fugitive 
occurence, which so much advances the good of their country, 
have done an act beyond the Constitution.'* ^ 

Mr. Jefferson was not mistaken in thinking that the treaty- 
making power was subject to limitations, although, of course, 
mistaken in believing that it did not extend to the acquisition 
of foreign territory. No amendment of the Constitution was 
needed to support the treaty. In 1828, Chief Justice Marshall 
thus summarily disposed of the point : 

"The Constitution confers absolutely on the government of 
the Union, the ' powers of making war, and of making treaties ;' 
consequently that government possesses the power of acquiring 
territory either by conquest or by treaty,"^ 

liut while the treaty-making power thus extends to the 
acquisition of foreign territory, the question arises whether 
there are not implied limitations respecting it? Can it be 
possible that the President and the Senate have the power to 
annex the countries of Asia, or of Africa, and make them a 
part of the American Union ? At this very time the importance 
of annexing the Hawaiian Islands is being urged upon the 
attention of the people of the United States. Can the treaty- 



^ Jefferson's Works, Vol. IV, page 500; and see /6id, page 605. 
* Am. Ins. Co. vs. Canter. I Peters, 51 1, 542. 
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making power of the government be properly used to create 
a system of American colonies in distant quarters of the globe, 
such as England, Germany, and France have established? 
One of the most distinguished jurists which this country has 
produced has expressed the opinion that while it might not be 
possible to annul a treaty to that effect once made, it would 
nevertheless be usurpation to make it. ^ The Union was estab- 
lished and the Constitution adopted for " the United States 
of America." What right has the treaty-making power to 
enlarge it to the United States of America, Europe, Asia, and 
Africa? We think it has none whatever. Mr. Webster 
declared in 1837 that he did not believe the framers of the Con- 
stitution contemplated the annexation of foreign territory.^ 
But, whatever view may be taken of the constitutional question 
involved, it would seem as a matter of policy to be unwise to 
anne^ territory not contiguous to our own. In 1809, Jefferson 
wrote to Madison : " Nothing should ever be accepted which 
would recjuire a navy to defend it." 

The annexation of territory may fall more appropriately 
within the province of the law-making than the treaty-making 
power. The Constitution of the United States provides that 
new States may be admitted by the Congress into the Union. 
To provide by treaty that a territory annexed shall be admitted 
as a State into the Union is to ignore the rights of the House 
and is a usurpation of power. The annexation of Texas to 
the United States was not accomplished under the treaty- 
making power, but by congressional action. Mr. Calhoun, as 
Secretary of State in Mr. Tyler's cabinet, had negotiated a 
treaty for its annexation, but the treaty failed of ratification 
by the Senate. As soon as the treaty was rejected, Mr. Tyler 
sent a message to Congress suggesting that that body provide 
for annexation by law or joint resolution. A joint resolution 
passed both houses in accordance with which annexation was 

* See Judge Cooley*8 article on " (irave Obstacles to Hawaiian Annex- 
ation,'' t'oraniy June, 1893. 

*Web84ier'» Works, Vol. I, p. 1^57. 
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secured. A writer on the " Constitutional History of the United 
States," who is also a biographer of Mr. Calhoun, asserts in his 
life of the latter that the action of the President was in fact 
an appeal from the Senate, which had the unquestionable right 
to reject a treaty, to the House of Representatives, to which 
no power had been given by the Constitution in relation to 
treaties. Professor Von Hoist asks : " What was the sense 
of rendering the consent of two-thirds of the Senate indispensa- 
ble for the conclusion of every treaty if, after a treaty had been 
rejected by the Senate, a simple majority of both Houses of 
Congress had the right virtually to ratify it, by accomplishing 
in some other form what the treaty was to have accomplished ? '' 
The answer is that it was within the constitutional ^power of 
Congress to do exactly what was done, and that as the intention 
of the friends of annexation was, all along, the admission of 
Texas into the Union as a State, what was done was done not 
only constitutionally, but in the most appropriate way, as it 
allowed the House to be consulted in the first instance in the 
matter of the admission of a new State into the Union. Pro- 
fessor Von Hoist's question may be followed by another : What 
reason is there for ignoring the House of Representatives in a 
matter of annexation, the purpose being to bring a new State 
into the Union, when the fundamental law provides that new 
States may be admitted into the Union by the Congress ? 

In the Treaty of 1819 with Spain, ceding Florida to the 
United States, the following provision was inserted : 

''The inhabitants of the territories which His Catholic 
Majesty cedes to the Uuited States, by this treaty, shall be 
incorporated in the Union of the United States, as soon as may 
be consistent with the principles of the Federal Constitution, 
and admitted to the enjoyment of all the privileges, rights, and 
immunities of the citizens of the United States." 

A foreign State cannot be made a member of the Union ]>j 
the treaty-making power. An Act of Congress is essential. 
Assuming that the treaty-making power agrees that a foreign 
State shall be admitted as a State, the question arises whether 

f 
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it becomes the constitutional duty of the House to enact the 
necessary legislation. This question is answered in another 
part of this paper. 

The treaty-making power may also be subject to limitations 
as respects the cession of territory. In England, under the 
British Constitution, the extent of the power has been dis- 
cussed recently and with much vehemence. Various limita- 
tions have been alleged respecting the right of the Crown to 
cede territory by treaty. It is said that the sovereign may 
cede territories acquired by conquest, and Crown colonies, but 
that the power does not extend to the cession of other territory, 
or any territory respecting which Parliament has legislated. 
It is claimed that the powers of cession at the end of a war are 
different from and larger than those existing in times of peace.* 
There seems to be, however, no authority beyond the dicta 
expressed in Parliamentary debate, or otherwise, for any such 
limitations on the treaty-making power in Great Britain. The 
extent of the power in the United States has been a vexed 
question. Mr. Jefferson advised Washington that the power 
did not extend to the alienation of territory. His opinion was 
" that by the law of nations it was settled that the unity and 
indivisibility of the society was so fundamental that it could 
not be dismembered by the constituted authorities, except (1), 
when all power was delegated to them (as in the case of des- i 

potic governments), or (2), when it was expressly delegated ; i 

that neither of these delegations had been made to our general 
government, and, therefore, that it had no riglit to dismember j 

or alienate any portion of territory once ultimately consolidated ! 

with us."^ Jefferson represents Hamilton as agreeing with him 
as to the law of nations, and as thinking that no cession of 
settled territory involving a loss of citizenship could be made 
without the consent of the inhabitants affected. Wheaton 
expresses a doubt as to how far a mere general treaty-making I 

power vested in the head of a federal government such as ours j 



^Anson's Law and Custom of Parliament, Pt. II, p. 280. 
•Jeffcreon's Works, Vol. IX, p. 137. 
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necessarily carries with it the power of alienating the territory 
of any member of the Union without'its consent.* In the settle- 
ment of the disputed north-eastern boundary between Great 
Britain and the United States, which involved the cession of 
territory in which the States of Maine and Massachusetts were 
intrusted, this country before ratifying the Ashburton Treaty 
of 1842 was careful to obtain the consent of the States named 
to the cession contemplated. This, of course, is not conclusive 
on the question of constitutional power, but it clearly shows 
that a strong doubt was entertained respecting it. 

The Constitution gives to Congress the power to fix duties 
and regulate commerce. It also provides that all bills for 
raising revenue shall originate in the House of Representa- 
tives. If the treaty-making power includes the right to make 
commercial treaties, it may fix duties, regulate commerce, and 
raise revenue without any consultation with the House of 
Representatives. This question came before the Senate in 
1844 in connection with the ratification of a commercial 
treaty with the German States, which had been negotiated by 
Mr. Wheaton. Tlie treaty was not ratified in the Senate 
because of paramount constitutional objections. Mr. Choate, 
of Massachusetts, made an adverse report for the Committee 
on Foreign Relations. Among other things the report says : 

" In the judgment of the committee, the Legislature is the 
department of government by which commerce should be regu- 
lated and laws of revenue passed. The Constitution in- terms 
communicates the power to regulate commerce and to impose 
duties to that department. It communicates it in terms to no 
other. Without engaging at all in an examination of the 
extent, limits, and objects of the power to make treaties, the 
committee believe that the general rule of the system is, indis- 
putably, that the control of trade and the function of taxing 
belong, without abridgment or participation, to Congress." 

The matter again came before the Senate in 1848 at the 
request of the President for its further considemtion. On this 

* Dana's Wheaton on International Law, i 643. 
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occasion the vote against ratification was unanimous, and the 
defeat was due to the constitutional objections previously 
referred to. In a discussion which occurred in the Senate in 
1885 over the ratification of proposed reciprocity treaties with 
Spain, Nicaragua, and Mexico, Mr. Morrill, of Vermont, in 
urging these constitutional objections quoted Mr. Webster as 
having said, '* I hope I know the Constitution of my country 
better than to think a reciprocity treaty is constitutional." 
The Senator from Vermont went on to say : 

'* The powers separately and specially granted by the Con- 
stitution to one branch of our Government cannot be assumed 
or held in common by any other branch at its pleasure. 
The invasion of the jurisdiction of one by another cannot be 
accounted less than rank usurpation. * * * It appears to 
me, therefore, that any treaty which encroaches upon the power 
to regulate commerce or upon that ta originate revenue 
bills involves a plain, open, and palpable violation of the 
Constitution." 

It would seem that the objections thus urged against com- 
mercial treaties are valid reasons against such an exercise of 
the treaty-making power. But if this be so we must admit, as 
Mr. Calhoun said in 1844. that its exercise has been one con- 
tinued series of habitual and interrupted infringements of the- 
Constitution, as from the beginning it has been exercised c(»n- 
stantly on commerce. The practice is, however, to include in 
all such treaties a stipulation that they shall not be operative 
until Congress shall have enacted the legislation necessary to 
carry them into effect. President Arthur, in his message to 
Congress of 1884, calls attention to the fact that such a pro- 
vision was contained in the commercial treaties negotiated by 
him, and that it was '* deemed to be requisite under the clause 
of the Constitution limiting to the House of Representatives 
the authority to originate bills for raising revenue." 

While the Constitution confines the treaty-making power to 
the President and the Senate, there are those who have claimed 
that the House of Representatives is entitled to exercise a veto 
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power on the making of treaties by declining to pass laws 
which may be necessary to carry the treaty into effect. This 
question was first raised in ITOO in connection with the Jay 
treaty, and gave rise to decided differences of opinion, which 
continue to exist. The House declared by resolution at that 
time that when a treaty stipulates regulations on any of the 
subjects submitted by the Constitution to the power of Con- 
gress, it must depend for its execution as to such stipulations 
on a law or laws to be passed by Congress, and that it is the 
constitutional right and duty of the House in all such cases to 
deliberate on the expediency or inexpediency of carrying the 
treaty into effect. This view was shared by Jefferson and 
Madison. President Washington took a different view of the 
matter. The question was raised again in 1803 in connection 
with an appropriation for the purchase of Louisiana, and in 
1868, when a like appropriation was desired for the purchase 
of Alaska, and later in connection with an award to England 
by the Commission on the Fisheries. The House, while 
insisting on its constitutional right to pass the act or refuse it, 
according to its own judgment, whether a treaty should go into 
effect or not, has in no instance refused to enact whatever law 
was needed to give effect to a treaty entered into by the Presi- 
dent and Senate. It is claimed, on the one hand, that a treaty 
made by the President and Senate is the supreme law of the 
land, and as obligatory on the House of Representatives as 
upon any of the departments of government : that if the treaty 
contains a promise of a money payment it creates a public debt 
in respect to which the House has no more discretion than it 
has over the payment of the bonds for the public debt: that the 
House has the power to decline to make the necessary appro- 
priation, but in so doing it violates the public faith as much in 
the one case as in the other. But, on the other hand, it is 
argued that a treaty is only the supreme law of the land in 
cases where it can go into effect without legislative aid : that in 
cases where the concurrence of the House is necessary to give 
it effect, as when an appropriation of money is needed, the 
treaty is not perfect until that concurrence is obtained. 
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It would seem the better opinion that in all ordinary cases 
the House should not hesitate to enact the necessary legislation 
to give effect to a treaty solemnly entered into with a foreign 
power. That power has nothing to do with the auxiliary legis- 
lative measures necessary to be taken on our part to give effect 
to the treaty. The United States is responsible for the execu- 
tion of its treaties, and is not less responsible because a breach 
of faith arises out of " the discordant action of the internal 
machinery of its Constitution." A treaty with France in 
1831 provided for the payment by that country of indemnities 
for spoliations on American commerce, and the French Cham- 
bers refused to vote the money. Thereupon President Jackson 
sent a message to Congress recommending immediate reprisals 
unless provision should be made for the payment of the debt 
at the next session of the French Chambers. Under like cir- 
cumstances we should probably receive like treatment. At the 
same time it seems the better opinion that the House has a 
constitutional right to exercise an independent judgment in 
cases where legislation is necessary because of constitutional 
limitsitions on the treaty-making power. That power, for 
instance, cannot appropriate money, and cannot admit new 
States into the Union. In such cases the House cannot be 
deprived of its constitutional rights by virtue of any treaty 
stipulations. 

The Congress of the United States in enacting laws is sub- 
ject to the limitations imposed by the Constitution, and the 
judiciary hold an act of Congress void if passed in violation 
of the fundamental law. The great case of Marbury vs. Mad- 
ison, I Cranch 137, decided in 1803, settled that question for 
all time. But does any distinction in this respect exist between 
the law-making and the treaty-making power, or will the courts 
also hold that a treaty, made by the President and confirmed 
by the Senate, is void, if, in their judgment, it violates in some 
way the fundamental law ? It has been claimed that a dis- 
tinction exists between these two cases, and that the courts 
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have no right to hold a treaty void on constitutional grounds.' 
The sixth article of the Constitution reads as follows : 

'' This Constitution and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land/' 

It is claimed that while a law is void if not made " in pur- 
suance " of the Constitution, yet a treaty is '* the supreme 
law of the land " if only it has been made under the authority 
of the United States. And it is said to be a necessary prin- 
ciple in all governments that treaties made by the treaty- 
making power in good faith must be considered as of para- 
mount obligation, and that they bind the contracting parties 
according to the laws and usages of nations without reference 
to the fundamentiil law or municipal regulations of either. If 
in pronouncing a treaty void we say to the foreign power 
that it is hound to take notice of our Constitution, and to 
know that under its provisions no authority exists for the 
treaty in question, the other power may very properly reply to 
us that it should not be required to know a matter of our own 
law about which we ourselves a[)peared to be ignorant It ig 
curious that such a question as this should be raised in this 
country. It is clear, as before stated, that the courts of the 
United States can pronounce an act of Congress void. It is 
also well known that the courts of Great Britain cannot pro- 
nounce an act of Parliament void. The courts of Great 
Britain do not hesitate, however, to hold that the Crown has 
exceeded its jurisdiction in its treaty engagements, and they 
hold such engagements unconstitutional and void. In a case 
before Sir Robert Phillimore, in 1879, the question was con- 
sidered whether the Crown could by treaty merely extend ta 
foreigners immunities from the law of the land so as to affect 
the private rights of citizens. lie held that this could not be 
done, saying : " This is a use of the treaty-making preroga- 
tive of the Crown which I believe to be without precedent, 

'See the Jurist. Vol. XF, p. 305, (1834). 
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and in principle contrary to the laws of the Constitution.*' 
He, therefore, declined to give effect to the treaty.^ The case 
was overruled in the court above, but on another point. Can 
it be within the power of the' English courts to pronounce a 
treaty agreement void as being repugnant to the British Con- 
stitution, but beyond the power of our courts to render a sim- 
ilar decision respecting a treaty repugnant to the Constitution 
of the United States ? In a case before the Supreme Court of 
the United States in 1796, it was argued by counsel that, 
under the Articles of Confederation, Congress did not have the 
power to make certain stipulations contained in the Treaty of 
Peace with Great Britain. In announcing his opinion, Mr. 
Justice Chase referred to the matter in the following guarded 
language : 

^' The argument, that Congress had not power to make the 
4th Article of the treaty of peace, if its intent and operation 
was to annul the laws of any of the States, and to destroy 
vested rights was unnecessary, but on the supposition that this 
Court possesses a power to decide whether this article of the 
treaty is within the authority delegated to that body, by the 
Articles of Confederation. Whether this Court constitutionally 
•possess such a power is not necessary now to determine, 
because I am fully satisfied that Congress were invested with 
the authority to make the stipulation in the 4th Article. If 
the Court possess a power to declare treaties void, I shall 
never exercise it, but in a very clear case indeed."" 

A doubt seems to be intimated in the language (juoted as to 
the power of the Court to hold a treaty void. But it must be 
remembered that at the time this language was used doubt 
existed as to whether the Courts could hold an act of Congress 
void. From what has previously been said, it appears that the 
treaty-making power is subject to limitation, and to assume 
that it cannot be confined within its limitation is contrary 
to our theory of government. If our Courts have never 

•The Parlement Beige, L. K., 4 P. D., 154. 
'Ware V8. Hylton, 3 Dallas 199, 237. 
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decided that the right exists in the judiciary to hold a treaty 
void on constitutional grounds it is because the occasion for 
such a decision has not yet arisen. It is not possible that the 
Courts of the United States will enforce a treaty made in 
violation of the fundamental law. The judicial power of the 
Federal Courts extends to cases arising under treaties and as 
a treaty is the law of the land only when it is made " under 
the authority of the United States," the Courts must have the 
right to decide whether it has been so made, and it is certain 
that it has not been so made if it contravenes the fundamental 
law. Neither the treaty-making nor the law-making power has 
any " authority " to violate constitutional provisions. 

Important differences exist between the treaty-making power 
in Great Britain and the United States. In the former, as 
before remarked, the power is lodged in the Executive alone, 
while in the latter it is lodged in the Executive and Senate 
jointly. In the former, a treaty is a contract nlerely ; in the 
latter it is a law. A treaty everywhere binds the contracting 
parties according to the laws and usages of nations, but in the 
United States that which is elsewhere a contract is by the 
fundamental law raised to the dignity of a *' supreme law of 
the land." In Great Britain a treaty made by the Crown 
which is contrary to an act of Parliament would not be enforced 
by the courts "of that country. But in the United States a 
treaty made by the President and confirmed by the Senate will 
be enforced by our courts and construed as repealing any pro- 
vision contrary thereto which may be found in the Constitution 
or laws of any of the States, or in any act of Congress pre- 
viously passed. In Great Britain, treaties of commerce, for 
example, fixing the amount of duties to be charged on the 
exportation or importation of goods cannot become operative 
without the aid of an act of Parliament. While in the United 
States a similar treaty, if such a treaty can be constitutionally 
made, as claimed by many, would not recjuire an act of Con- 
gress to give it effect, but would itself operate as a law repeal- 
ing all prior laws repugnant thereto. 
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Statutes and treaties are alike laws, but the metho(|s by 
which they become such are radically different. The law- 
making body takes the initiative in the enactment of statirtes, 
while the Executive takes the initiative in the making of 
treaties. In the enactment of statutes it is necessary to have 
the assent of the House as well as the Senate, but in the mak- 
ing of treaties the House need not be consulted. Publicity 
attends the enactment of a statute through all its stages from 
its introduction as a bill to the final vote on its passage, but 
secrecy characterizes the making of a treaty from the begin- 
ning of negotiation to final confirmation by the Senate, 

The secrecy with which the foreign affairs of the government 
are conducted is in striking contrast w^th the publicity which 
attends the administration of other affairs of government. Our 
laws are openly made in our legislative assemblies, and publicly 
administered in our courts. But when it comes to the making 
of treaties the people are not informed of the action contem- 
plated until after it has been taken. The question, therefore, 
naturally arises as to the reason for the making of a treaty in 
secret while a statute is made with entire publicity. And the 
question acquires additional significance when we reflect that 
the law which is publicly made in our Congress can be easily 
unmade in the next if the people disapprove it, while the treaty 
which is secretly made, being a solemn contract with a foreign 
power, can only be set aside by mutual consent of the two gov- 
ernments concerned. In the United States we claim to have 
a government of the people, for the people, and by the people, 
and yet without the knowledge of the people the most solemn 
obligations are assumed which must be fulfilled as promised 
unless we are prepared to break the national faith and enter, 
perhaps, on war. 

Recent events press on the public mind the question of the 
propriety of keeping a treaty under the seal of secrecy until 
it is ratified and published. I raise no question here as to the 
wisdom and justice displayed by this government in the treaty 
said to have been entered into with Russia for the extradition 
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of fugitives from justice. I think that a strong argument may 
be made in favor of the treaty, but the fact remains that since 
its reported ratification it has been received in this countrj^ 
with pronounced disapproval. The American Law Me view 
declares that ^' the public opinion of. the American people is 
unanimously against it," and it calls for the abrogation of the 
custom of considering in " executive session of the Senate the 
ratification of treaties, declaring that there '' is absolutely no 
excuse for this seal of official secrecy." It expresses the 
opinion that '' if Senators spoke and voted in the public hearing 
and in the public view, such a treaty as this could never be 
ratified." There are strong reasons which favor considering 
in open session the proposed ratification of treaties. But it is 
not clear that the reasons for making such a departure from- 
accustomed usage are sufficiently strong to warrant its adop-, 
tion. One of the reasons for excluding the House of Repre- 
sentatives from any share in the treaty-making power was the 
supposed necessity of secrecy in such matters, and the impossi- 
bility of maintaining secrecy if a body so numerous as the 
House were to be permitted to participate in the exercise of 
the j)Ower. Washington, in his Message to the House, dated 
March 30th, 1796, declining to commmunicate to that body 
instructions given to the minister of the United States at the 
Court of St. James, and the correspondence and documents 
relating to the Jay treaty, all of which had lieen called for by 
a resolution of the House, emphasized the importance of 
observing secrecy in the making of treaties. '' The nature of 
foreign negotiations," he says, "requires caution, and their 
success must often depend on secrecy ; and even when brought 
to a conclusion, a full disclosure of all the measures, demands, 
or eventual concessions which may have been proposed or 
contemplated, would be extremely impolitic ; for this might have 
a pernicious influence on future negotiations, or produce 
immediate inconvenience, perhaps danger and mischief, in 
relation to other powers. The necessity of such caution and 
secrecy wa»«« one cogent reason for vesting the power of making 
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treaties in the President, with the advice and consent of the 
Senate; the principle on which that body was formed con- 
fining it to a small body of members." Jay, in the Federalist^ 
also attaches importance to the element of secrecy. '' It 
seldom happens," he says, "in the negotiation of ti-eaties, of 
whatever nature, but that perfect secrecy and immediate dis- 
patch are sometimes necessary. "^ 

In this, Hamilton also concurred. ^ It may be said that 
secrecy may be important in the negotiation of the treaty, but 
that it ceases to be of importance by the time it reaches the 
Senate for confirmation. This, however, is not the case, as 
the Senate may desire the modification of the treaty, making 
further negotiations necessary. If secrecy is important at all, 
its importance continues until final ratification is accomplished. 

There are certain principles which the treaty-making power 
may well observe in entering into treaty engagements. 

1. The fewer treaties there are between nations the better 
for the interests of peace. The policy of the United States, as 
outlined by Mr. Jefferson,wa8 to avoid as far as possible enter- 
ing into treaty relation with foreign powers. In 1804, he 
he wrote as follows regarding a proposal to enter into a treaty 
with Naples : 

" On the subject of treaties, our system is to have none with 
any nation, as far as can be avoided. We believe that, with 
nations as with individuals, dealings may be carried on a,s 
advantageously, perhaps more so, w^hile their continuance 
depends on a voluntary good treatment, as if fixed by a con- 
tract, which, when it becomes injurious to either, is made by 
forced constructions, to mean what suits them, and becomes a 
cause of war instead of a bond of peace. * * * It is 
against our system to embarrass ourselves with treaties." 

There is a great deal of political wisdom in one of Cobden's 
maxims, " The greatest possible contact between peoples," he 
said, "and the least possible contact between governments; 



^The FederalUl, Number 64. 
^'The Federalists Number 75. 
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because the contact of peoples promotes peace, and the contact 
of governments endangers peace." The governments of the 
world are realizing this, and careful examination will show 
that, as compared with former times, fewer treaties are nego- 
tiated between States. 

2. As a rule, treaties should be made for a limited period 
and with provisions for revisal at stated times. There are some 
treaties which from their nature must be permanent, as treaties 
of boundary, of cession or exchange of ten-itory. But the 
practice sometimes indulged of entering into " perpetual and 
eternal" engagements between nations respecting matters 
where permanence is not made essential by the nature of the 
treaty, can hardly be too severely condemned. Such engage- 
ments have, with reason, been pronounced *' preposterous." 
John Stuart Mill argues strongly against this practice. 

I am not aware of "any good reason why engagements 
reciprocally entered into between nations for their joint advan- 
tage should not be subject to periodical renewal. There are 
few, if any, contracts between nations the terms of which 
might not be so framed as to protect either party from sustain- 
ing undue loss or injury in case of the non-renewal of the 
contract."^ In his opinion, nations cannot rightfully bind 
themselves or others beyond the period to which human fore- 
sight can be presumed to extend. To undertake more is to 
incur the danger that the fulfillment of the obligation may, by 
change of circumstances, become either wrong or unwise. In 
the *' instructions " issued to our Ministers Plenipotentiary 
appointed to negotiate treaties of commerce with European 
nations, bearing date May 7th, 1784, our government directed 
that such treaties should be made for a term not exceeding ten 
years from the exchange of ratification, with liberty " to 
extend the same as far as fifteen years with any nation which 
may pertinaciously insist thereon." This has been the policy 
of the United States, in the main, from that time to this. To 
be sure, we have sometimes promised to maintain a perpetual 

^ Mill's Works, Vol. V, p. 138. 
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peace, as in the treaty of 1883 with Muscat, in which it is 
agreed that " There shall be a perpetual peace between the 
United States of America and Seyed Syeed Bin, Sultan, and 
his dependencies." But there are few such foolish statements 
to be found in the treaties of the United States. Certainly, 
agreements for perpetual peace can do no harm. But ordi- 
narily, instead of entering into a perpetual engagement, it is 
far more sensible to provide, as in the treaty with Great 
Britain of 1862, that "It (the treaty) shall continue and 
remain in full force for the term of ten years from the day of 
exchange of the ratifications, and further, until the end of one 
year after either of the contracting parties shall have given 
notice to the other of his intention to terminate the same, each 
of the contracting parties reserving to itself the right of giving 
such notice to the other at the end of said term of ten years.'* 
Or, as it is expressed in the treaty of 1842 with the same 
country, where it is provided : 

" The eighth article of this treaty shall be in force for five 
years from the date of the exchange of the ratifications, an<l 
afterwards until one or the other party shall signify a wish to 
terminate it." 

Treaties are permanently obeyed only when they represent 
the continued wishes of the parties. 

3. Nations should as seldom as possible put oppressive or 
humiliating conditions into treaties. That is excellent' advice 
which Immanuel Kant gives in his Essay on Perpetual Peace, 
where he says that '^at the end of a war we should not make 
ti'eaties which contain the seeds of another war." It is not 
safe or prudent to proceed on the theory that the terms of a 
treaty are to be regulated solely by the interests and relative 
strength at the time of the victors and vanc^uished. 

Conditions should not be imposed which cannot reasjnably 
be expected to be kept. Restrictions, for example, on the 
power of a nation to manage its own affairs, or which deprive 
it of rights common to all nations, are not likely to be per- 
manently submitted to. A coming generation cannot be justly 



Digitized by 



Google 



268 

asked to submit to a penalty imposed for offenses committed 
by a generation which preceded it. 

4. When it is necessary to have legislation supplementary 
to a treaty, as when an appropriation of money is needed, the 
treaty should expressly provide that it is not to go into effect 
until a law to carry it into operation shall have passed the legisla- 
tive body. " But prudence will point out," so Jefferson wrote 
in 1792, " this difference to be attended to in making them 
(treaties), viz : when a treaty contains such articles as will go 
into execution of themselves, or be carried into execution by 
the judges, they may be safely made; but when there are 
articles which require a law to be passed afterwards by the 
legislature, great caution is requisite." 

5. There should be introduced into treaties a clause making 
provision for the arbitration of disputed questions arising in 
regard to the matters to which the treaty relates. In the case 
of ordinary contracts between individuals when differences of 
opinion arise as to the meaning of the contract and the nature 
of the obligations assumed, a resort may be had to the judicial 
tribunals which have authority to determine whether a breach 
of the contract has been committed, and either compel a 
specific performance or award damages to the injured party. 
But in contracts between nations, in the absence of some such 
provision as that contended for, there is, unfortunately, no 
tribunal which has the right or power to decide such disputes 
and bitter controversies interrupting friendly relations^ 
embittering the peoples of the two countries, and finally resulting 
in war are not infrequently tlie result. In the treaty of 1854 
extending the right of fishing and regulating commerce and 
navigation between the United States and the British possessions 
in North America, provision was wisely made to prevent or 
settle disputes arising as to certain matters under the treaty. 
That treaty provides that " in order to prevent or settle " any 
dispute concerning certain questions that were liable to arise 
under the treaty, each of the high contracting parties, on the 
application of either to the other, shall within six months there- 
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after, appoint a Commission ; that the Commissioners, before 
proceeding to any business, shall make and subscribe a solemn 
declaration that they will decide according to justice and equity, 
" without fear, favor, or affection to their own country." The 
Commissioners are to name some third person as arbitrator in 
cases on which they differ in opinion, and if they cannot agree 
on the name of such third person, they are each to name a 
person, and it is then to be determined by lot which of the two 
persons so named is to be the arbitrator ; and both of the con- 
tracting parties solemnly engage to consider the decision of the 
Commissioners, or of the arbitrator as the case may be, final and 
conclusive of the matter in dispute. The wonder is that similar 
provisions are not more frequently incorporated into treaties. 
The want of such a tribunal has been often felt and keenly 
deplored. Lord Derby, in 1877, while Secretary for Foreign 
Affairs, attending to the absence of such a tribunal for the 
settlement of such questions when they arise between nations, 
said: 

'^ Unhappily, there is no international tribunal to which cases 
of this kind can be referred, or there is no international law 
by which parties can be required to refer cases of this kind. 
If such a tribunal existed it would be a great benefit to the 
civilized world." 

The Association for the Reform and Codification of the 
Law of Nations have advocated the making of provision in 
treaties for the settlement by arbitration of disputed questions 
thus arising. 
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THE EVOLUTION OF JURISPRUDENCE. 

BY 

W. W. MacKARLANU, 
of new york, new york. 

Mr. President and Gentlemen : 

The title of this paper, " The Evolution of Jurisprudence," 
opens a great subject. I shall only touch upon it briefly by 
way of introduction to some considerations concerning the 
present state of our own legal system. 

I think it must be admitted that the science of jurisprudence, 
though the most important of all, has failed to keep pace in 
development with the other sciences ; indeed, until the present 
century was well advanced historical jurisprudence had made 
little progress, and without a knowledge of the history of law 
and a study of the phenomena which it exhibits a science of 
law is impossible. Something has been done by Bentham and 
Austin and the rest towards a foundation on which to build a 
rational system of jurisprudence, but the very character of 
their work assumes, and perhaps rightly assumes, an almost 
infantile ignorance of the subject on the part of the profession. 
Certain it is that at the present time the domain of civil law 
has become an almost impenetrable jungle of old and new 
growths. 

It is no less diflicult for the mind to make its way through 
the trackless wilderness of our laws than for a traveler in a 
primeval forest to thread his way through the debris and the 
growths of centuries. It is plain that something must be done 
sooner or later to reduce our chaotic jurisprudence to some- 
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thing like form and order, and the needs of society requi^^e 
that the work shouhl not be delayed. I have reached the 
conclusion that this can only be accomplished by a well-con- 
sidered and thorough system of codification. Such has been 
the historical development of law on the continent of Europe ; 
and I think we must concede that under the excellent con- 
tinental codes the science of jurisprudence has there made 
a much greater advance than it has with us. It has in the 
codes a basis to rest upon, lines are laid down along which 
it may develop philosophically and logically. There, judicial 
decisions in analogous cases are treated with respect, but not 
followed as precedents. Here, law rests on the shifting quick- 
sands of precedents, and has no other basis. Indeed, with the 
exception of constitutions and statutes, we cannot be said to 
have any body of law. Literally we have only the judicial 
Themists of the Homeric period, and Zeus is still supposed to 
inspire the judge. 

It is strictly true that no rule of law can be certainly said 
to exist in this country, until it has been formulated and 
pronounced in a case. It may be more or less like some rule 
applied by another judge in another case, but it will not be 
exactly the same rule. And so it goes on, a principle is assumed 
tentatively and applied to a particular case. It is seized upon, 
expanded and distorted until it leads to the very brink of a 
dangerous precipice, when its pernicious course is stopped, 
either by positive legislation or indirect judicial repeal. What 
we call common law, that is, our whole system of private law, 
is in truth nothing but an un weeded garden of silly fiction, 
obsolete or expiring rules, new, disorderly and heterogeneous 
growths, various in kind as the moral and intellectual charac- 
teristics of the numberless judges in whose minds they 
germinate. 

Everything that is in the physical or psychical world is the 
result of evolution operating through periods of time, of which 
the human mind is unable to form even a conception. 
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• Geological strata, burieil under millions of years, exhibits 
man as the companion of the other animals of the period strug- 
gling for existence by the same means and excelling his com- 
panions only in superior physical organization and cunning. 

The ethical germ remains inert, but slo\^ly develops as man 
attains to the headship of the sentient world. 

Long before history there must have been a rudimentary 
social and political polity, and savagery must have been miti- 
gated by some conventional understanding in regard to conduct. 
History and science are ruthless iconoclasts ; one by one they 
destroy all our cherished illusions. They depose Livy, Black- 
stone and the rest from the rank of books for instruction, and 
assign them to the claas of books for amusement, and we sadly 
learn that fable constituted the staple of our education. 

There never was a golden age and Hesperian Gardens 
wherein man dwelt in a state of innocence and happiness. 
*' Words are but noise and smoke." The cosmos exhibits the 
only law of nature known to man, and the cosmos is not a 
school of virtue. Good and evil, virtue and vice, so far as we 
can see, exhibit the same patent of title and right to exists 
and the microcosm may forever, but in vain, enquire of the- 
macrocosm for the reason. 

The ethical conquests of man, if slow, have been uninter- 
rupted, and now he is able to point to a ranged and ordered 
polity. With every step in advance the needs of society call 
for a modification of private law, and the more rapid the 
advance the more pressing the need of modification and change, 
but it is matter of history that law has always lingered far 
behind the wants of society, 

I must pass without observation over the interesting period 
of custom and usage preceding the ancient codes. 

It iwould seem that in the beginning, and far down in history, 
the current notions of religion and morality were component 
parts of the laws of aH races. This is still, to a great extent, 
true of the laws of the stationary societies. Nor is our own 
civil law yet wholly free from this mixture of ideas and rules. 
18 
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It is observed by Sir Henry Maine that " if the Roman 
Empire had not bequeathed to Western Europe a coherent body 
of codified secular law, making considerable approach to com- 
pleteness, it is very doubtful whether the general law of the 
West would not even now reflect a particular set of ideas as 
distinctly as the Hindu law reflects the sacerdotal conceptions 
of the Brahmans." 

As civilization advanced, it was gradually perceived that 
civil law could not usefully employ for its practical and limited 
purpose the whole fund of accumulated ethics, and finally only 
so much of moral law is appropriated by civil law from time 
to time as is found necessary for makmg new rules or mending 
old ones. 

Our knowledge of the ancient codes is mainly confined to 
those of Greece and Rome. For the purpose of illustration, 
1 shall refer only to the latter. The hot-bed of Grecian 
intellect was not suited to the slow growth of a ranged and 
^enduring legal system. It was better adapted to the growth 
of metaphysics, philosophy and art ; that intellect preferred 
to roam in the unconditioned realm of imagination. 

" Neither the Greeks, nor any society speaking and thinking 
in their language, ever showed the smallest capacity for pro- 
ducing a philosophy of law. Legal science is a Roman 
creation." 

Sir Henry Maine observes that the diffierence between the 
stationary and progressive societies is one of the great secrets 
which history has yet to penetrate. He adds that an indis- 
pensable condition of success is an accurate knowledge of 
Roman law in all its principal stages. The Roman jurispru- 
dence has the longest known history of any set of human 
institutions. The character of all the changes which it under- 
went is tolerably well ascertained. From its commencement 
to its close it was progressively modified for the better, or 
for what the authors of the modification, conceived to be the 
better, and the course of improvement was continued through 
periods in which all the rest of human thought and action 
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materially slackened its pace, and repeatedly threatened to 
settle down into stagnation. 

This great system of jurisprudence began and ended with a 
code. Its foundations were laid broad and deep in reason and 
ethics, its growth was slow but never interrupted, and from 
first to last the conditions were remarkably favorable to the 
progress of the science. 

Its accumulated treasures were overlaid by the ruins of the 
empire, but not lost. Victorious barbarians found in them 
material for improving their own rudimentary laws and customs, 
and they have furnished by far the greater part of the material 
for all the modern systems of law. Our own law is the only 
one that has not fully admitted its indebtedness ; it neverthe- 
less exists, and if English common law were to return what it 
owes to Roman law, it would have nothing left but its ancient 
barbarian usages and customs. Early Latin Christianity found 
in Roman Jurisprudence ethical doctrines, which it approved 
and adopted. It found in the formal structure of Roman law 
a pattern for its own edifice, and a knowledge of the language 
and of the conceptions of Roman Jurisprudence is necessary 
to an understanding of the early Christian fathers. 

Fortunately we are able to trace the growth and method of 
growth of this great legal system, from the Twelve Tables to 
the separation of the two empires. Perhaps in contemplating 
the method by which such a comprehensive and enduring 
system of jurisprudence was built up, we may find instruction 
of practical use to ourselves, and if this hasty sketch shall 
serve to draw attention in that direction it will have answered 
its purpose. 

Historical jurisprudence properly commences with the 
Twelve Tables, and that is, therefore, the proper starting 
point. 

One cannot contemplate this venerable relic of the morning 
of legal science without emotion. Its history impressively 
teaches us that the little ethical world that we build up 
within the cosmos (and in opposition to it) does not escape the 
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law of cyclical evolution. No sooner has any edifice obtained 
completeness than it begins to crumble. 

" No man can aflSrm of anything in the sensible world that 
it is. As he utters the w^ords, nay, as he thinks them, the predi- 
cate ceases to be applicable ; the present has become the past ; 
the is should be wjis, and the more we learn of the nature of 
things the more evident it is that what we call rest is only 
unperceived activity ; that seeming peace is silent, but stren- 
uous battle." 

The Twelve Tables, so long elaborated, w.ere supposed to 
embrgice the whole body of Roman Private Law, and to con- 
tain a permanent body of rules which alone could be invoked 
as the standard of right and obligation. 

They were never abrogated or repealed by legislation. In 
theory of law they always remained unchanged. In fact, 
change set in almost at the moment of their publication, and 
continued at a constantly accelerated rate until they were as 
completely overlaid as the primary geological strata by the 
later. This was inevitable if Roman civilization was to 
advance. The nee<ls of society changed in kind and increased 
in number ; conquest and extended rule gave rise to new 
relations, various and complex. The simple provisions of the 
Tables were wholly inadequate. Legislation in the modern 
sense was impossible. First, because Roman polity afforded 
no adequate machinery, and second, such was the intensely 
conservative spirit of the Romans, so jealous were they of 
change in their Jua civile, that avowed innovation would have 
been resisted alike, by all classes. But an expansion and 
extension of the law by some means was absolutely necessary. 

Social evolution j)ursues its course from generation to gener- 
ation without pause. The ever-expanding and changing 
relations of individuals and societies, new fields of human 
activitity, new modes of thought, incrcjise in knowledge and 
ever-changing opinion, constantly demand the modification of 
old rules and the adoption of new. This is the history of all 
tlic ages, and will continue to be until the coming of the 
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*' great year" when this planet shall go to join the dead 
worlds. Legislation never has kept, and from it^ nature cannot 
keep, pace with these clamorous requirements ; and this is as 
true to-day as it was at the age of the Twelve Tables. But 
the Romans had in the Tables a foundation on which to erect 
a great structure of law, one that could be enlarged and 
extended on logical lines gradually as occasion required, thus 
insuring harmonious development. In other words, this early 
body of law may be likened to the microscopic globule in 
appearance, inert and formless, yet containing an immanent 
energy, which, under proper conditions, will develop into th.e 
most complex animal structure. 

The jurisconsults pretended to find the grounds of every 
opinion, the judge the rule for every decision, in the Twelve 
Tables. The fact in each case was that a new rule had been 
made, the fiction w?us that an old rule had merely received a 
new application. 

It need not be sai<l that the whole body of our case law 
from the first to the last (Jecision rests upon tlie same fiction. 
The only difference is that the Roman fiction had, so to speak, 
the Twelve Tables to rest on ; ours is an airy fiction, elusive 
even to the imagination. 

The first efficient agents of change and growth were the 
responses of the jurisconsults consisting of interpretations and 
explanatory glosses, and gradually the books of res[)onses 
highest in reputation acquired the force of law. They derived 
their authority from their assumed conformity to the Decem- 
viral Code, though its provisions were in fact modified, limited, 
extended or overruled. This method of law-making was 
practically abolished by Augustus, but after many centuries 
we exhumed it, and continue to employ it in making case law, 
the only difference being that the responses are made by 
judges instead of by lawyei's, and are without assumed 
foundation in any code whatever. In the meantime another 
agency of legal innovation and law-making had practically 
supplanted all others, namely, the Pni>torian Edict. 
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The fictions of the responses are now discarded. The ju9 
civile is openly and avowedly modified or extended. A chancellor 
has been created ; he makes his own law and calls it equity. 
New and exhaustless storehouses of legal principles are 
discovered in the jus gentium and lex naturae. ■ The existence 
of these laws being assumed, also their universality and bind- 
ing obligation, it necessarily followed that they were parts of 
Roman law. Roman intellect with the aid of Greek philoso- 
phy has now had a new ecdysis. It has freed itself from all 
limitation and restraint of formal codes, written or unwritten. 
In its new personality it is at liberty to roam through the 
limitless domains of imagination, and it can turn whatever it 
finds into laAV. 

The Jus gentium and lex naturce were not, hoAvever, conceived 
of by Roman lawyers as realities ; they were simply working 
hypotheses such as those adopted by mathematics and astronomy. 
But at the revival of learning the young and hungry intellect 
of the West, just emerging from barbarism, seriously believed 
in the actual existence of such laws. And on the whole it was 
most fortunate for the science of jurisprudence that they did 
so. It was necessary, to reconstruct the shattered edifice of 
law, and for that purpose the assumption of these antecedent 
and elastic codes, made by nature itself, performed the same 
beneficient function down to a certain point for modern law, 
that they had performed for Roman law. But not developing 
under the same stern restraint, these ideas in the untrained 
minds of the dawn of modern civilization, ran into all sorts of 
intellectual licentiousness, until it was left for Montesquieu to 
point out their absurdities. 

In the Roman system the Jus gentium was supposed by the 
praetor to furnish the rule of decision in cases between Roman 
citizens and strangers. The lex naturce contained rules appli- 
cable to both alike, and as chey were unlimited in number and 
unde6ned in character, it was not difficult for the pnetor to 
find a rule adaj)ted to the supposed justice of each particular 
case. 



Digitized by 



Google 



W. W. MACFARLAND. 279 

It i» obvious that the jurisdiction of the English Chancellor 
is in the main, if not altogether, of the same character and 
rests upon the same foundation. Nothing is more interesting 
and instructive than to trace the effect of the Pnetorian Juris- 
diction in the development of ancient and modern law, but I 
must not enter upon that inviting topic. The Pnetorian Juris- 
diction gradually absorbed nearly all of the old juH civile. It 
abrogated the old technical and complicated rules of practice, 
substituting others more simple and better adapted to the ends 
of justice. It gave the Praetorian action, which more than 
anything else tended to the development and improvement of 
the law in all directions. 

In practice, the exercise of this great jurisdiction amounte<l 
to constant, careful and thorough codification of the law. First 
we have the annual edict laying down in advance the rules by 
which the pnietor proposes to govern his administration, and 
the changes, if any, that he proposes to make. We have it 
from Cicero that the preparation of a good edict was an object 
of professional ambition. The edict was modified and perpetu- 
ated by each succeeding pr«}tor, until finally the whole body 
of Roman ecjuity was to be found in the edicts. 

But in time the code so built up needed revision. Much of 
its vast contents had become obsolete, and it was desirable to 
separate the living law from the dead law. This task was 
intrusted by Hadrian to Salvius Julian us in the year of his 
pr^etorship, and the result was the perpetual edict ; another 
act of codification. 

From this time on to the fall of the Western Empire the 
great jurists who succeeded built on the lines of this code. 
After their time a long night succeeds in which jurisprudence 
remains wholly obscured and uncultivated. 

At last we have the Code, Institutes and Pandects of Justin- 
ian. These productions have been criticised as wanting in 
fidelity, in good arrangement and otherwise- Be that as it 
may, it is the testimony of history that we owe an immense 
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debt of gratitude for them. Sir II. Maine pronounces them 
to have been the ** solvent of barbarism." 

In this treasure-house of imperishable legal principles the 
great school of Bologna found means to fan into flame the 
smouldering fire of the science of jurisprudence, and founded 
the legal science of modern Europe. English polity excluded 
its teachers, but at the same time rifled its learning for the few 
elementary notions that it was capable of understanding, and 
to that extent mitigated its barbaric character. 

Bracton's work was taken almost bodily from the Institutes 
of Justinian without acknowledgement, and we all know that 
the celebrated decision in Coggs vs. Bernard is pure Roman 
law. 

The continent of Europe, however, warmly embraced the 
reviving learning and cultivated it with the greatest assiduity, 
and it has built into the walls of its excellent modern codes all 
that was most valuable in Roman Jurisprudence. It has 
availed itself of the wealth of principles bequeathed to it by 
the Roman jurists, and graciously acknowledged its obligation. 

With its scientifically-constructed codes as a foundation, 
continental Europe is able to advance the science of jurispru- 
dence on firm and logical lines. We, on the other hand, have 
wandered about in a trackless desert without guide or compass 
to direct our course. W^e have no system of law, but only, as 
I have said, Judicial Themistes. So broad a pro[)Osition calls 
for some proof; let us, then, briefly ini^uire whether it has any 
foundation in fact. 

Constitutional and Statute law may be at once excluded 
from consideration, for both, as far a^ they go, amount to 
fragmentary codification. I limit my observations to what we 
call the common law, including e([uity ; this constitutes the 
great body of our private law. It would not be useful, even 
if time served, to explore the gloomy forest of barbaric igno- 
rance antecedent to the Norman Con(|uest. Starting, then, from 
that period, where and what was the common law at the com- 
mencement? We call it unwritten law, a knowledge of which, 
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by some process in the nature of the Gardarene miracle, entered 
the breast of a judge as soon as he was appointed. 

Let us not deceive ourselves with nursery tales an<l idle 
fictions. 

The rude intellect of the period was fed upon what the 
canonists had appropriated from Roman Jurisprudence, and 
nourished in that way, while, with the aid of the ecclesiastical 
chancellors, it slowly built up a crude and shapeless legal sys- 
tem of its own by judicial legislation. The chancellors openly 
avowed that when they did not find a rule for the particular 
case to suit them they made one, and they have always <lone 
so. Sir Christopher Ilatton defined equity as the holy con- 
science of the Queen, committed to the Chancellor (1 Spence, 
p. 414). Lord Bacon, as the " general conscience of the realm." 

Lord Hardwicke said (Amb., App. p. 810), ''When the Court 
finds the rules of law right, it will follow them, but then it will 
likewise go beyond them." 

Lord Cottenham said (4 My. & Cr., 035), ** I think it is the 
duty of this Court to a<lapt its practice and course of proceed- 
ing to the existing state of society and not, by too strict an 
adherence, to decline to administer justice, and to enforce rights, 
for which there is no other remedy. This has always been the 
principle of this Court, though not at all times sufficiently 
attended to." 

Jessel, Miister of the Rolls, said in a recent case (L. R., 13 
Ch., Div., 710), " I intentionally say modern rules, because it 
must not be forgotten that the Rules of a Court of Equity are 
not like the rules of the common law, supposed to be established 
from time immemorial. It is perfectly well known that they 
have been establislied from time to time, altered, improved and 
refined from time to time. In many cases we know the names 
of the chancellors who invented them. No doubt they were 
invented for the purpose of securing the better administration 
of justice, but still, they were invented. Take such things as 
these — the separate use of a married women, the restraint on 
alienation, the modern rule against perpetuities, and the rules 
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of equitable waste. We can name the chancellors who first 
invented them, and state the date when they were first intro- 
duced into Equity Jurisprudence ; and, therefore, in cases of 
this kind the older precedents in equity are of very little value. 
The doctrines are progressive, refined and improved ; and if 
we want to know what the rules of equity are we must look, of 
course, rather .to the more modern than the more ancient cases." 

At present the jurisdiction asserted and exercised by equity 
is limitless and lawless. It is not even the variable length of 
foot of successive chancellors ; it is infinite diversity of foot of 
hundreds of them, contemporaneously roaming through an 
ethical jungle and freely selecting as material for decision 
whatever strikes the fancy. 

An eccentric notion is adopted by a Court of first instance ; 
however erroneous it may be, rules of practice prevent its 
immediate correction by an appellate Court. Before the case 
is ripe for appeal, interests of great moment have become so 
related to the original decision, so involved and entangled in it, 
that it cannot be disturbed, however wrong it may. be, without 
the destruction of such interests. 

The surgeon by a timely operation may restore the patient 
to health ; delayed, it is impossible without hastening death. 

The decision is ultimatel}^ affirmed from practical necessity, 
for the time has gone by for reversal without fatal conse- 
(juences. The true reason for affirmance is unavowed, and 
indeed concealed by specious verbiage, in which may be found 
the bacillus of all sorts of licentious conceptions that will take 
on form and pernicious activity later on. 

From a scientific j)()int of view, nothing is more absurd than 
separate Courts, separate Judges and distinct rules of practice 
(except in relation to the functions of juries) for law and 
equity. The rules and doctrines of both jurisdictions, in the 
sense of being laws, are equally rules of conduct. 

There never was any rational ground for the separation, and 
its perpetuation only tends to increase tlie })revailing confusion. 
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When the political affairs of Rome fell into disorder, a 
dictator was the remedy. When society could no longer 
endure the straight-jacket of the jvs civile^ dictators of laAv 
were appointed, called pn^tors. The rude and intractable 
common law, made up of a heterogeneous mixture of barbaric 
usages, Roman relics, Aristotelian philosophy and theologi- 
cal casuistry, also required a dictator, and hence the chancellor. 

And so we have wandered down the centuries, philosophas- 
ters from generation to generation, proclaiming this incon- 
gruous mixture as altogether constituting a system of law 
which is the perfection of reason. Indeed, we are told that all 
the principles of the common law are coeval with the morning 
stars and move in an orbit equally well defined and changeless. 

The extirpation of this senseless vanity and a descent out of 
the clouds of fiction to the firm earth and practical affairs is 
essential to any improvement of our rude and unphilosophical 
legal polity. 

Turning from equity to the common law, where is that to 
be found? Not in text-books, for there is not one that can be 
cited as authority. Is it engraven on the mind of the Judge ? 
We have outgrown that nonsense. Is it to be found scattered here 
and there in the reports ? The shortness of human life forbids 
the search, and, moreover, if you found a case to-day that laid 
down the rule, you have no assurance that it would remain the 
same to-morrow. Indeed, we may say of the reports, as 
Protagoras said of the gods, *' Resi)ecting the gods, I neither 
know whether they exist or what are tlieir attributes ; the 
shortness of human life and many other c«auses debar me from 
this knowledge." In the early days the reports could be and 
were studied. Litigation related mainly to land, and it was 
not difficult to lay down with some firmness the feudal and 
other rules relating to land law. Commercial law, tliere was 
practically none. But as the movement of commerce was 
slow, the judges had plenty of time to make it, and in doing 
80 they resorted freely to the great storehouse of Roman 
Jurisprudence. From thence we draw all the great principles 
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underlying by far the most important part of our law, namely, 
the law of contract and of wills. 

The rules the Judges laid down on these subjects were for a 
long time few, but coherent as long as reports could be studied 
and principles could be slowly developed and moulded ; but all 
that has long since gone by. Doubtless the sum of change 
in every kind of social and business activity has been greater 
within the last hundred years than in any previous five 
hundred, unless we except the period between the fall of 
Carthage and the extinction of the Western Empire. And yet 
our method of law-making has not changed in a thousand years. 

It is plain to sense, that it is no longer practicable on any 
grounds of right reason. Indeed, it only exists in fiction, 
not in practice. Decisions are not consulted and respected as 
formerly ; their number makes the first impossible ; the reason 
for the last is patent. 

Give me a doctrine and I will find a reason for it, said 
Chrysippus, and a judge may readily find in reported cases 
reasons for any doctrine, however novel. The result is, that 
there is no place to look for our private law. It does not exist 
in text-books, nor in reports of cases. It is as unstable as quick- 
silver. The lawyer in advising, after the most laborious con- 
sideration, can only guess that the particular Court from the 
observed intellectual phenomena presented by its decisions, will 
hold so and so. 

The Judge, if his own Court has made no rule that apparently 
fits the case, will sample a few cases for which he has the most 
respect, and conclude that, taking the general trend, they may 
on tlie whole be considered as supporting a particular rule, 
which he proceeds to apply to the particular case ; from first 
to last it is a series of guesses, nothing more. 

Again, there certainly ought to be such a thing as a science 
of American Jurisprudence. But that is not possible, so long 
as the difference in the private law of the different States is 
nearly as great as that between the different provinces of 
France before the civil code. 
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Papers of great ability read before this Association have 
impressively admonished us of the necessity of keeping decis- 
ions on constitutional law under close observation. 

The unrestrained freedom exercised in the unmapped field of 
private law is unquestionably reflected in judicial decisions 
upon constitutional interpretation. And, indeed, you may find 
the nidus of all the " isms " of the day in judicial dicta here 
and there. 

Scientific codification would impose some check upon the 
(at present) unbridled license of judicial liberty and discretion, 
by creating a fixed body of principles, conformity with which 
would be a moral necessity, and a departure from which could 
be at once detected and corrected. 

Moreover, it would be impossible to overrate the benefit of 
bringing the laws of the different states into substantial har- 
mony by a codification of the great underlying general princi- 
ples more or less common to all. 

I am aware that there is nothing new in the ideas I have 
ventured to throw out in this paper. In one form or another 
they have long been before the profession. So great a subject 
calls for long and careful consideration. It is true of the 
moral world as it is of the physical world, that whatever is 
best and most enduring in structure is longest in maturing. It 
is the history of all great reforms. Is iti not, then, the duty of 
this generation of American lawyers, and of this Association 
as their representative, to plant and nurse the seed of legal 
reform even if it must be left to succeeding generations to 
carry on the work to fruition ? 

Ought w^e not to strive for a foremost place among the swift 
runners who hand over the lamp of jurisprudence ? Quasi 
cursored vitat lampada tradunt * 
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THE LAW OF TRUSTS AND STRIKES. 

BY 

U. WL. ROSE, 

OF LITTLE ROCK, ARKANSAS. 

The year 177G was marked by two of the most important 
events that have occurred in history, the publication of Adam 
Smith's " Wealth of Nations " and the American Declaration 
of Independence, both of which opened up new fields of 
thought, and either of which was sufficient to form an epoch. 
One writer has said of the book referred to that it is by far the 
most valuable book ever written by man, while another writer, 
Mr. Buckle, says : 

" Well may it be said of Adam Smith, and said, too,without 
fear of contradiction, that this solitary Scotchman has, by the 
publication of one single work, contributed more towards the 
happiness of man than has been effected by the united abilities 
of all the statesmen and legislators of whom history has pre- 
served an authentic account.'* 

Other men, and among them his contemporaries, Rousseau 
and Helvetius, had written of social problems from a theoretical 
or academical standpoint ; but, building their systems on false 
and delusive foundations, their conclusions were so erroneous 
and inadequate that their writings did more harm than good. 
Smith was the first to apply to such questions the processes of 
scientific thought ; and his is one of the few scientific books 
which, like the " Novum Organum " of Bacon and the " Prin- 
cipia " of Newton, can never be wholly superseded. Later 
investigation has indeed proved that his work contains errors ; 
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Digitized by 



Google 



288 TRUSTS AND STRIKES, 

but it contains fewer errors than any first book on any great 
subject ever written, and he himself laid down the methods by 
which those errors might be detected. 

It was not inauspicious that the establishment of ^ republic 
destined to give birth to new social and economic problems of 
unheard-of magnitude and importance should have been pre- 
ceded by two or three months by the publication of a work that 
was to shed on them so much light. Before that time the law- 
maker, having no practical guide upon such subjects, may be 
said to have been like a mariner at sea without compass, or 
more like an unskilful surgeon who usually maims or kills the 
patient that he means to cure. 

Nothing could better illustrate that fact than the previous 
legislation in England on the labor question. By the common 
law what we call trades unions were denounced as conspiracies 
in restraint of trade. Mainly to carry out this idea, between 
the reigns of Edward I and George IV, between thirty and 
forty statutes were passed for which no sensible reason could 
have been given, the productions of men that were groping 
blindly in the dark, and which have all been repealed. One 
old statute required all laborers to work fourteen or fifteen 
hours a day. In the fourteenth century, during the reign of 
Edward III, a great })estilence carried off many laborers, by 
reason of which wages began to rise, upon which a statute was 
passed that required all laborers to work at prices that had 
prevailed five years before that time. Other laws were quite 
as unjust and foolish ; but let these suffice. 

We hear so much in these days of the Conflict between 
Ca])ital and Labor that many are led to believe that the phe- 
nomenon is peculiar to our age, or that it is assuming threat- 
ening proportions unknown to former times ; but investigation 
will serve to show that these apprehensions are not well founded. 
The labor problem is probably no more capable of solution than 
that of squaring the circle. It troubled those who came before 
us, and it will trouble those who are to come after us ; but it is 
a source of satisfaction to know that in most respects the conflict 
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"between these two forces is upon a safer and more hopeful basis 
than at any former time ; a fact that must be ascribed partly to 
ameliorations in the law, and partly to a more general diffusion 
of intelligence among workmen and employers ; economic 
ideas, based on experience having to some extent taken the 
place of the crude notions that formerly prevailed. 

In an age of material progress, conflicts between different 
interests are unavoidable, and the more rapid the progress the 
more eager and intense the conflict must be. When society is 
stagnant the conflict languishes. Hence the existence of the 
conflict is no ground for discouragement, though it is an admo- 
nition that we should seriously consider the methods by which 
the opposing forces may be regulated so as to jiroduce the 
maximum of benefits with the minimum of injury. Strikes 
and lockouts are serious evils, both being attended with loss and 
hardship to both parties, both being liable to disturb the public 
peace, and to end in the destruction of life or property. They 
are the ultima ratio of the contending parties ; like interna- 
tional wai-s, they are costly, demoralizing and dangerous, vic- 
tory even being often purchased at too high a j)rice. Men 
engaged in the same calling, though separated by rivalry, are 
usually drawn together by the ties of sympathy and by mutual 
interest which lead them to combine for their common good and 
for mutual protection. Though corporations, as we understand 
the term, are of modern creation, the unions of handicraftsmen 
so far antedate the dawn of authentic history that the Athenians 
ascribed their foundation to ^geus, or to his son Theseus, 
the destroyer of monsters, the Romans to Romulus or to Numa, 
so that it is safe to conclude that they probably existed before the 
pyramids were built. But at a time when nearly all labor was 
done by slaves who liad no participation in such combinations, 
strikes and lockouts could hardly have beea very common. 

The first historical account that we have of a strike is 

recorded in the pages of Livy. It occurred three hundred and 

ten years before Christ, and broke out among the flute-players 

who were employed to play at the public sacrifices because 

19 
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they were not allowed to hold their repasts in the temple of 
Jupiter. It was compromised by a concession to the strikers. ^ 
This strike was not regarded jin a novelty, since the historian 
says that he only mentions it by reason of its connection with 
religion. 

In 1883, a fragment of a Greek inscription was discovered 
relating to an ancient strike, being a proclamation made by 
a Roman Governor of Magnesia during the time of the Empire 
of the East, on the occasion of a strike on the part of the 
bakers. It forbids them to organize into fraternities, and 
commands them to obey the magistrates by furnishing labor for 
the making of bread, so that there should be no lack of it,^ 



' " Another transaclion of this year I should pass over as trifling did it 
not seem to bear some relation to religion. The flute players taking 
oflence because they had been prohibited by the last censors from holding 
their repasts in the temple of Jupiter, which had been customary from 
very early times, went ofl' in a body to Tibur; so that there was not one 
left in the city to play at the sacrifices. The religious tendency of this 
afl'air gave uneasiness to the Senate; and they sent envoys to Tibur to 
endeavor that these men might be sent back to Kome. The Tiburtines 
readily promised compliance, and, first calling them into the Senate House, 
warmly recommended them to return to K(me; and then, when they could 
not be prevailed on, practised on them an artifice not ill adapted to that 
description of people; on a festival day they invited them separately to 
their several houses, apparently with the intention of heightening the 
pleasure of their feasts with music, and there plied them with wine, of 
which such people are always fond, until they laid them asleep. In this 
state of insensibility they threw them into wagons, and carried them away 
to Kome ; nor did they know anything of the matter until (the wagons 
having been lefi in the forum), the light surprised them, still heavily sick 
from the debauch. The people then crowded about them, and, on their 
consenting at length to stay, privilege was granted them to ramble about 
the city in full dress with music; and the license is now practiced every 
year during three days. And that license which we still see practiced 
with the right of being fed in the temple, was restored to those who 
played at the sacrifices." Livy. Lib. IX, c 30. 

^The following is a translation of this fragment : 
«« # « » unj lY^Q blindness of the seditions of the bakers in the 
market place, seditions for which those who have been sent to us deserve to 
be punished. Bat since the interest of the city is to be regarded rather 
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In the reign of Zeno, who ascended the imperial throne in 
the year of Christ 474, workmen engaged in building would, 
after having begun their work, strike for higher wages. In 
such cases the employer could not engage others in their place, 
because they all belonged to an association that forbade all 
members to continue or finish a work begun by other d embers. 
Under these circumstances, the employer could only accede to 
the demands of the strikers or abandon his undertaking. 
This evil occasioned an imperial ordinance that denounced 
a punishment for the strikers, and for those who refused to 
continue or finish their work.^ This ordinance reveals the 
existence of labor organizations that had long been known, 
having succeeded to the clans of ruder times, and which were 
succeeded in their turn by the working guilds of the Middle 
Ages, conspicuous among which were the guilds of masons 
and builders that erected the churches and cathedrals that at 



than their chastisement, we have decided to reform them by an ordinance. 
Wherefore we proclaim this ordinance : The bakers shall not unite them- 
selves in fraternities. Instead of adopting audacious methods of their own 
choosing, they shall yield implicit obedience to the magistrates who have 
been placed over them for the public good, and shall supply the city all 
nec.^sary labor for the making of bread, so that there shall be no lack of 
it. Henceforth if any one of them shall be convicted of belonging to any 
such brotlierhood, contrary to this prohibition, or of having fomented any 
trouble or sedition, he will be sent to us. and will be punished according to 
the nature of his offence. And if any one dire, in or'er to injure the city, 
to conceal himself (here follows a cha^m), he will be arrested and sub- 
jected to a like punishment." 

BvdUtin de correspondence hellenique, 1883, 605. 

^The ordinance, after pi escribing a punishment for strikers, proceeds 
as follows: 

'' No one shall hinder another from continuing a work that has been 
begun by another, as we are advised certain artisans and contractors have 
dared to do, not being wil ing them^elves to finish what they have com- 
menced, nor to let othera finish it, and so have caused serious loss to those 
who had employed them. And if any one refuse lo finish a work for the 
sole reason that it has been commenced by another, he shall suffer the 
came punishment prescribed for him who suspends a work which he baa 
Bontracted to do."— Const. 12, Code, Lib. Vlil, tit. X. 



Digitized by 



Google 



292 TRUSTS AND STRIKES, 

present adorn all the cities of Europe, and which by the unity 
of their architecture betray the unity of their origin. 

It would be a mistake to suppose that these guilds were at 
all similar to our modern trades unions. In those days the 
master occupied no higher rank in the social scale than the 
workmen that he employed. They were all plebeians alike, 
the master took a part in the common labor ; guilds, established 
in the interest of the craft, included both, both classes being 
indifferently represented at the same council board. Their 
hostility was not directed against each other, but against the 
patricians, or the aristocratical element of society, that imposed 
on them restraints that were alike hateful to both master and 
servant. As most of the work was then done by the piece in 
the homes of the workmen, the relation between them and the 
master was much less exacting than that which subsists between 
the same classes in modern times. With the recent inventions 
for the transmission of power by electricity, it is possible that 
in the future the former system may be restored. If so, many 
of the existing difficulties of our present labor system will 
disappear. 

With the increase of capital and the invention of labor- 
saving machinery, large numbers of workmen collected 
together in factories under the eye of the master, working not 
by the piece, but by the day. Under such methods the griev- 
ances of the several workmen went to make up a common 
grievance. Then came the modern aristocracy of wealth, 
which took the place of the former aristocracy of the patri- 
cians or land owners, after which the standard of living of the 
master rose far above that of his laborers, and his communica- 
tion with them was usually made through agents and superin- 
tendents, by means of which was introduced between master 
and servant a new and very disturbing element, class prejudice 
and animosity. 

Under this phase of evolution it was inevitable that a new 
differentiation sliouhi assert itself. From that time the work- 
men began to organi/e themselves separately for purposes of 
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defence against their masters, and the modern labor problems 
developed themselves. The bond of peace was broken, 
employers and employes came to occupy separate and hostile 
camps, and hostile camps bred distrust and suspicion. Present 
conditions show the unfortunate results. Thus, if the manager 
or superintendent possesses virtues, he will himself get credit 
for them ; if they have vices or faults, these are ascribed to the 
common employer on the principle of adoption. 

If the employer is a corporation, as commonly happens, the 
evils of the situation are greatly enhanced : for, if it be true 
that men acting in a corporate capacity will consent to do 
many things which their consciences would not pennit them to 
do as individuals, ^ it is none the less true that when they act 
in a corporate capacity they are subject to imputations that 
they would be exempt from as individuals. The eraployd is 
apt to regard the corporation solely as a gigantic and selfish 
monopolist ; not a thing of flesh and blood, but a cold calcu- 
lating mechanism, a sort of modern Frankenstein, an alien in 
race, destitute of superhuman origin, capable of no language 
save the jargon of profit and greed, a grotesque abstraction, 
created and operated for the sole purpose of making money. 
To love or sympathize with such an incorporeal and unre- 
sponsive entity is impossible; and it seems to be excluded 
from the divine injunction that we shall love our neighbors a« 
ourselves, since no one ever regarded such an invisible and 
intangible thing as his neighbor If all men must have some- 
thing to love, the eternal law of contrast requires that they must 
have something to hate ; and as hatred is naturally attracted to 
those things that are incapable of exciting affection, it happens 
that, in a competitive examination of objects worthy of ani- 
mosity, corporations are apt to attain to prominence and dis- 
tinction. That they are often made scapegoats for the sins of 
others is undoubtedly true ; but it is also true that the hos- 
tility which they excite in the minds of those who are subjected 
to their power, and who cope with life under ib* harder and 

^Pee an interesting e8say by William Hazliit on this subject. 
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more difficult aspects, is often justified by the events that 
ensue ; and as they are immortal, death does not extend to 
them the mantle of oblivion for past offences, while their 
immortality excludes them from the charity which among 
natural persons proceeds from the sadness of a common destiny 
which puts an end to all quarrels, an event whose anticipation 
goes far to deaden the resentments and to temper the ordinary 
asperities of life. If the corporators are thought of, they are 
confounded with the corporation itself, and are, in any event, 
conclusively presumed to be rich. 

The socialistic ideas that have during the past century been 
so industriously circulated have also added their quota to the 
general causes of dissension. Thus it has happened that 
strikes and lockouts have occurred, and still occur, with need- 
less frequency. 

Strikes are more destructive than formerly, not only because 
of the great expansion of the agencies of production and the 
grouping of vast numbers of laborers together, but because, 
owing to the minute subdivision of labor that exists in modern 
times, there is a more complex interdependence between differ- 
ent classes of laborers. Thus the strik(? among the cotton 
spinners of Preston, England, in 1839, including only 6(50 
operatives, had the effect to tlirow out of employment 7,840 
weavers and others who had nothing to do with the subject 
matter of the quarrel. 

At present, vast numbers of men work together in the same 
calling in close proximity with each other, having a community 
of wants, hopes and fears, all being deeply interested in ques- 
tions that affect all alike ; and these great aggregations go on 
increasing from year to year. In 1870, tlie Krupp manufactory 
in Germany, employed 1,7(34 operatives. In 1880, the 
number had increased to 7,084, and in 188;> the number 
had furtlier increased to 20,000. Counting the wives and 
children of these operatives, we find at that time a population 
of 03,381 persons dependent on the wages received from the 
same employers, of whom 20,000 lived in houses belonging to 
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the plant of the manufactory. Since that time the number 
of employees has doubtless been still farther augmented. It is 
needless to speak of the vast multitudes of men engaged in the 
service of our railways, which form a standing army of impos- 
ing magnitude. The complexity of any business dependent on 
the constant co-operation of so many men can only be properly 
known and appreciated by those whose daily lives require 
familiarity with all of its details. As these extensive communi- 
ties must necessarily embrace individuals that are disposed to 
be idle, querulous, distrustful, envious, carping and resentful, 
the diflSculty of keeping the peace in such enormous house- 
holds must be plain. 

Friction produces discontent, discontent produces controversy, 
and controversy leads to strikes. The disastrous effects of 
strikes can hardly be computed ; and their most heavy burdens 
fall upon the laboring classes. In the recent strike in the 
cotton trade in Lancashire, at the end of the first twelve weeks 
the operatives had lost in wages alone $4,500,000. Four 
strikes that occurred in England between 1870 and 1880 
involved a loss in wages of more than 3-5,000,000. Of 22,000 
strikes investigated by the National Bureau of Labor it was 
estimated that the employ(»s suffered a loss of about ?51, 800,000, 
while the employers only lost about $80,700,000. In some 
cases where strikes have been attended with riots the losses to 
the employers have been immense. Thus the Pittsburgh strikes 
of 1877 resulted in a loss of $8,000,000 of railway property. 
But it cannot be said that the strikers made anything, though 
they lost heavily in wages. Of 351 strikes that occurred in 
England from 1870 to 1880, 189 were lost by the strikers, 71 
were gained, and 91 were compromised. During this time 
there were 2,001 other strikes of which the results are unknown. 
The victories on the part of the strikers were no doubt often 
rather nominal than real. In one case the success attained 
was an increase of wages ; but it would take twenty years of 
such increase to make up the loss sustained by the strikers in 
obtaining it. In the last half century, wages of workmen have 
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increased from 50 to 100 per cent. But the wages of domestic 
servants and agricultural laborers have increased in the same 
ratio ; and they have never resorted to strikes. It does not 
follow, however, that they have not been benefited by strikes in 
other callings ; for when the wages of skilled workmen go up 
men that would otherwise go into or remain in domestic and 
agricultural service go to the cities, and join the classes of 
skilled workmen. The effect is to lessen the supply of laborers 
in the callings that are abandoned, and thus to increase the 
price of service. There is another loss to workmen that they 
do not regard on account of its remoteness, but which must add 
enormously to their aggregate. By reason of the frequent 
occurrence of strikes, men with capital refuse to go into indus- 
trial pursuits, and hence the demand for labor in those pursuits 
is more limited than it would otherwise be, and wages are 
correspondingly reduced. But in one respect strikes have 
brought about results that are beneficial to those who engage 
in them. As strikes have occasioned great losses to employers, 
they are dreaded by capital, which makes many concessions 
upon a mere demand that otherwise would never be granted. 
Strikes have deeply inculcated the lesson that laboring men 
have rights as well as employers, rights which they are able and 
willing to defend ; and so they are now treated with much more 
consideration and respect than formerly. But it still remains 
true that these important results could have been attained with 
fewer strikes and without such appalling losses. 

Strikes may grow out of any kind of dispute between 
employers and employes, and have proceeded from many con- 
troversies having apparently nothing to do with wages. But 
as the majority of them do relate to wages, and these are typi- 
cal of all others, I shall confine my attention to them alone. 
Indeed, it would be easy to show that most of them involve 
questions of wages even when at first sight they seem not to 
do so. Suppose, for instance, that the workmen strike because 
the master receives more apprentices than they think that he 
ought to receive ; they do so because by this increase of appren- 
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tices the number of skilled laborers will be increased, with the 
effect of lowering the standard of wages. In case of laborers 
striking for shorter hours of labor, they demand the same pay 
for ten hours of work that they had received for the labor of 
twelve hours. This consequently is a demand for higher wages. 
Or take the extreme case of a strike because machinerv is 
deemed unsafe. Usually even this could be smoothed over if 
the employer would pay extra wages in proportion to the extra 
hazard incurred. 

The conflicts that arise between the manufacturer and his 
landlord as to the amount of rent to be paid, and between him 
and the capitalist as to the rate of interest on money borrowed 
to float his enterprise, involve only pecuniary questions that at 
the worst can only result in individual cases of bankruptcy or 
insolvency; but that which arises between all the representatives 
of capital and labor involves questions of the utmost difliculty 
and importance. Political economists often regard labor as a 
mere commodity which should be bought and sold as other 
commodities are. believing that the law of supply and demand 
will of itself regulate the prices to be paid. It is true that 
labor is a commodity ; but it is a commodity of a peculiar kind. 
The laborer, by his contract of hiring, not only transfers his 
labor, but he surrenders a part of his personal liberty. As 
compared with most sellers of commodities, he is under many 
disadvantages. lie is single, while capital, which is the result 
of the toil of many laborers, may be said in its force to be col- 
lective. Usually the laborer's case will brook no delay — he 
must have work or he and his family must starve. Capital, • 
however, can wait until approaching famine compels a sur- 
render. The sale of the laborer is a forced sale ; and at forced 
sales commodities usually bring only ruinous prices. Hence it 
is that in England and in this country many laws have been 
passed during the present century to protect laborers against 
the oppression of employers, and it is partly to remedy this 
inequality that trades unions are formed, the chief object 
being to withhold labor from the market in times of urgent 
pressure until remunerative prices are offered. 
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As these unions are rarely beard of by tbe public save in 
times of strikes, many people suppose that their principal 
function is the promotion of strife ; but in point of fact their 
objects are mainly peaceful, and in respect of benevolence and 
utility they are entitled to high rank. It has been said that 
if they did not exist they would have to be invented. Seven 
of these unions in England from 1875 to 1884 collected and 
dispensed more than $14,000,000. At the end of the year 
1875 the United Society of English Engineers alone possessed 
a reserve fund of more than a million of dollars. 

These unions have regularly constituted authorities for their 
government. As to employers they do not deal with them in 
respect of wages unless the question has become a general one ; 
but they receive no member who is not capable of earning the 
rate of wages prevailing in his district. If on account of 
incapacity a laborer cannot earn this general rate he is 
excluded from the union. If a member is turned out of employ- 
ment on account of drunkenness, or other improper conduct, 
he is also excluded. If he is discharged by his employer with- 
out good reason, he receives a donation from the union until 
he can secure employment. If he is sick or disjibled he 
receives a like donation, and in case of the death of himself or 
his wife usually the burial expenses are paid by the union. If 
superannuated, he receives an allowance in the shape of a 
pension. If many workmen are out of employment, such as 
may wish to emigrate are assisted in doing so. The proper 
officers keep advised as to the wants of employers so as to 
aid members to find emj)loyment when needed. Use is made 
of the organization to secure concert of action in case of a 
strike. 

The objects above mentioned are all praiseworthy as tending 
to elevate the moral and intellectual standard of living of the 
workmen. Other regulations are more open to criticism, such 
as the exclusion of non-union men from employment, the 
exclusion of women and children, the limitation of the amount 
of work to be done by each workman by the hour or day, the 
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prohibition of work by the piece, the limitation of the number 
of apprentices by the ratio of workmen engaged in each factory, 
and at times the inhibition of improved machinery. 

In all trades these unions exercise a dominating influence in 
questions affecting the interests of the workmen growing out 
of contracts with employers ; and in case of strikes very com- 
monly the non-union men place themselves under their leader- 
ship. The non-union men are made up of workmen of unusual 
skill who will not accept the maximum of wages prescribed by 
the unions, inferior workmen not capable of earning the pre- 
scribed wages, the idle and the vicious who will not pay the 
dues required, and others who from temperament object to 
associations of that kind. 

Trades unions are not all alike. They differ as individuals 
do. But these are the main objects for which they are created. 
By enabling large bodies of men to act as a unit, they over- 
come in a measure the inecjuality that otherwise would exist 
between them and their employers. Their funds are derived 
from weekly contributions, special assessment**, occassional fines, 
and profits accruing from their investments. If their reserve 
fund increases they enlarge the sphere of their usefulness 
among their members in many ways. But as peace is the 
time to prepare for war, they strive always to keep on hand 
money enough to meet the emergency of a strike. 

In a few of the unions a special fund is collected and set 
apart for this latter purpose, never to be used for any other. 
This leads to a spirit of defiance and jingoi^sm ; for, since the 
money can only be used for a strike, strikes must be resorted 
to in order to dispose of it. But most unions hare no such 
separate fund. They know the bitter evils and privation 
attending a strike as well as others, and they are averse to 
measures that so thoroughly impair the usefulness of their 
ordinary operations ; though from passion and recklessness 
strikes often occur without any reasonable grounds. The 
general result is that the unions lessen the number of strikes, 
but make them last longer when they do occur. Formerly 
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8triko8 were temporary raids or skirmishes. At present 
they are military campaigns, conducted with skill and judg- 
ment. Their greater chance of success is on a rising market 
With a falling market they almost invariably fail. 

A strong effort is always being made to interest these unions 
in the schemes of agrarians and anarchists. Whenever allowed, 
their reading rooms are deluged with books and tracts that 
dwell on the frightful inequality of human conditions, contain- 
ing evil prophecies of the future condition of laboring men, 
and stating disheartening propositions in political economy that 
are plausible though false.' 

The most conspicuous representative of these socialistic ideas 
of late years was the '' International Association of Working- 
men,*' which had its origin in a reunion of German communists 
held in London in 1847, headed by Karl Marx and 



^The writers generally dwell with much persistance upon what is known 
as "the Iron Rule of Wages," or the " Wages Fund" theory, first brought 
forward by Lassalle, and which had its origin in the delusions of Malthus 
on Population. This theory in short is that the fund set apart by capital 
for wages is definitely fixed, and that as laborers increase with the increase 
of population, it must be divided among a greater number, so that wages 
must constantly become lower, and the situation of the working classes n ust 
continually become worse. This would be true if the laboring cla-Hses 
alone increased; but when other classes iocrease in proportion with them, 
it. is false. The notion has often been exploded, and is demonstrably 
untrue, since the condition of the laboring classes has greatly impmved in 
the last fifty years, though there has been no diminution in the increase of 
population. Just here I wish to acknowledge the debt that I owe to M. 
Crouzel, who treats of this subject in his ''Etude HUtorique, Economique et 
Juridique 8ur Un CoalitioTis et les Greves dam P Indtistrie, (Paris, 1887). 
He is, however, iu error in supposing that the celebrated political econo- 
mist Brentano has given his adhesion to the "Iron Ru'e." On the contrary, 
he has refuted it with his usual ability. See " /)<« Arbeiisverhaltniss gemazz 
dem lleuUgen Itecht." Brentano's work is made accessible to English readers 
by a translation by Mr. Porter Sherman under the title " The Relation of 
Ixihor to the Law of to-d/ty ;" New York. lS9h Thornton has efifectually 
disposed of the "Iron Rule" by showing that wage>j are only provisionally 
paid by employers, toeing paid in the end by consumers. Nevertheless, the 
" lion Rule" is still stated as being correct by various authors on political 
economy, whose books are extensively used in our schools and collegrs. 
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Friedrich Engels, though not actually organized until a 
few years later. At first it had a different object, which 
was to prevent the transportation of laborers from one country 
to another for the purpose of supplying the place of other 
laborers who were on a strike ; a result which is accomplished 
by our Act of Congress that forbids the importation of laborers 
under previous contracts for labor. But the ^' International " 
soon became a propoganc^a for the dissemination of communistic 
and anarchical doctrines. By it strikes of all kinds were 
welcomed as agencies tending to the complete overthrow of the 
existing social system. Ownership of property was denounced 
as a crime, any compromise with capital as an infamous sur- 
render of principle. The '^ International '' is supposed to have 
taken an active part in the communistic revolt in Paris in 1871 ; 
and the overthrow of the commune had a disastrous effect on 
its fortunes. It has, indeed, ceased to exist, and has been 
succeeded by analagous associations, such as the " Democratic 
Socialist," started by the Russian nihilist Bakounine, and two 
others known as the ''Autonomists'* and the ''Marxists/' 
Though these societies are active, and are suj)posed to co-oper- 
ate, yet the distinctive spirit of the '* International " has 
received a check. The downfall of the commune, the execu- 
tions at Statory, the prompt conviction and punishment of the 
anarchists at Chicago, are lessons that have borne their fruit. 

In the year 1882, the French soci*ilists endeavored to revive 
the '* International." At the first meeting, M. Tortellier, a 
Frenchman, proclaimed the old doctrine of dynamite and the 
torch ; but Pamius, a Spaniard, expressed himself thus : 

" I represent 20,000 workmen. In all parts of Catalonia 
they are tracked and imprisoned. Nevertheless I do not favor 
the system of M. Tortellier. Knowledge is what we need in 
our struggle with capital. The working classes should be more 
conscientious, more united, but should keep within the bounds 
of the law." 

Mr. Burnett, an Englishman, said : 

*' Every doctor praises his own nostrum ; but the patient 
believes in the medicine that has cured him. So in England. 
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we believe in the methods by which we have succeeded. We 
have been able to manage our own affairs. Thus vre have 
acquired a considerable part of the general wealth of the 
country, and we have succeeded in having important laws 
enacted by Parliament. But even if we were less fortunate, 
nothing could be more detestable in our eyes than the proposi- 
tion of citizen Tortellier, that we should go to cutting the 
throats of our employers.'* 

Socialism is. however, not dead. It still plays an important 
part in the politics of Germany and France, and funds are sent 
to those countries from other parts of Europe and from America 
with which to influence elections. Socialistic ideas also give 
rise at times to strikes in this country, as in the case of the 
strike of the employ<:?s of the Missouri Pacific Railway system 
in 1886, originating in the discharge of and refusal to re-instate 
a superintendent. It is clear that such an oflScer may render 
himself unpopular with the men under him merely by the fidelity 
with which he discharges his duty to his employer, and vice 
versa^ and that capitalists would not invest money in enterprises 
that were to be controlled by their employes. Such strikes, if 
they could succeed, would soon destroy the whole industrial 
system. They cannot succeed, because in such cases capital is 
fighting for its very existence, and destruction is better than 
defeat. 

Though the working classes may and should exercise a large 
influence on legislation, yet they cannot, even when most united 
and most oppressed, control it by resort to violence or threats, 
as was conclusively proved by the fiasco of Chartism in England. 
Nor can they by uniting with other classes by like means destroy 
the union of authority, individualism and socialism upon which 
modern civilization essentially depends. The outburst of the 
French Revolution, based on theories of ideal equality, had no 
other effect than to transfer the power of the crown to an irre- 
sponsible lot of demagogues, and in the end Napoleon may be 
said to have succeeded to the throne of Louis XVI with a vast 
increase of power. Intelligent workmen know these things, 
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and the great body of their class are deterred from joining in 
the wild and headlong schemes of socialists and anarchists by 
moral principle, which is as well developed in them as in other 
classes of the community. Apparently, however, these schemes 
and those who advocate them will, for a long time, require look- 
ing after by those who prefer a reign of law and order to 
scenes of violence. The Labor Exchange, in Paris, which was 
closed a short time ago, establivshed under government protec- 
tection to serve as a place of reunion for about three hundred 
trades unions, embracing about four hundred thousand mem- 
bers, and as a general intelligence office, soon became a focus 
for the diffusion of the dogmas of anarchy, a rallying point 
for the idle, the vicious and the refractory. 

The question of apprenticeship recjuires a little more atten- 
tion. The trades unions do not always seek to reduce the 
number of apprentices by fixing a ratio with the existing 
number of skilled workmen. Sometimes they make the terms 
of apprenticeship so onerous as to prevent most youths from 
trying to learn the art. Thus, in the silk industry in Lyons, 
tliough a young man ma}" learn the mystery of silk weaving 
in six months, yet he must serve an apprenticeship of four 
years. This is a benefit to the master, as it gives him the 
expert labor of the apprentice for three years and a half for 
nothing. On the other hand, it injures him by lessening the 
number of apprentices, thereby lessening the supply of skilled 
laborers, and so makes wages high. The advantage on the whole 
is with the workmen. A statute of Elizabeth fixed the period of 
apprenticeship in all trades at seven years. It was repealed 
in 1841. At the time of the agitation for its repeal, it was 
found that the repeal was favored by masters and was opposed 
by employes. 

In order to meet the preparations for strikes made by work- 
men, employers form counter organizations, of which the 
" Western Iron and Steel Manufacturers' Offensive and 
Defensive Alliance," in this country, may be regarded as a 
type. The policy of strikers is to attack the enemy in 
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detail ; that is, to strike against one factory or mill at a time. 
If the first strike succeeds, then they attack the others suc- 
cessively until all succumb. By this means all the laborers 
interested can assist in the support of each strike, while most 
of them are drawing wages from the common enemy. To 
prevent the success of this policy, the coalitions of employers 
insure each other against strikes in sums proportioned to the 
amount of capital invested in each mill, the number of hands 
employed and the duration of the strike. This enables the 
immediate victim of the strike in each case to hold out longer, 
with a better prospect of success. In the meanwhile, if times 
are good, the other mill owners are running their mills at a 
profit. If this course seems not to be advisable whenever a 
strike is declared against one employer, all the rest of them 
declare a lockout, thus throw^ing all of the workmen out of 
employment at the same time, and adding to their distress. 
In these ways each party tries to cripple the enemy as much 
as possible 

It has been contended that as strikes are attended by such 
ruinous consequences, they should be forbidden by law, as 
they were by the English common law, and as they are to-day 
in Russia. But in a free country, where hiring between 
citizens mii juris can only rest on contract, the law cannot 
force one man to work for anqther, nor can there be any reason 
for giving any otlier than a civil remedy for the violation of 
labor contracts that would not equally apply to all other contracts; 
and if one laborer may quit his employer, you cannot prevent 
two or more from quitting at the same time. Persons engaged 
in the same calling usually consult about matters in which they 
have a common interest. Consultation would be of no utility 
if it could not lead to concert of action. ^ In France associa- 



nt is not to be denied, however, tliat this question is still open to dis- 
cussion. M. Paul Leroy-Beaulieu, whose competency in respect of subjects 
of this kind will not be doubted, has recently published an article in which 
he contends that strikes should be prohibited by law. — V EconomUu 
Francais, No. 2'>. 



Digitized by 



Google 



U. M. ROSE. 305 

tions of -workmen were long forbidden by law. The conse- 
quence was that secret societies were formed, which proved to 
be far more dangerous than open ones. In both France and 
England, after many legislative experiments, liberty of asso- 
ciation is now conceded to workmen. Neither are strikes 
forbidden ; but certain invasions of rights of property and of 
personal liberty, by threats and overt acts commonly attending 
strikes, are specially prohibited under penal sanctions. Like 
principles prevail in America and in all parts of Europe, save 
Russia. Thus modem jurisprudence, after much vacillation, 
coincides with the law of the Twelve Tables, which conceded 
the power of association to all citizens, subject to liability to 
punishment for any infringement of the public peace. 

There are tendencies that prevent wages from becoming 
either exceptionally high or exceptionally low. As a general 
rule, the employ^ desires that they shall be high, the employer 
that they shall be low. But the employer knows that if his 
workmen are to do the most woi'k and the best work, they 
nmst be w-ell nourislied, kept in good health, and be fairly well 
contented with their pay. On the other hand, the laborer 
knows that if he demands excessive wages he may render the 
business of his employer unprofitable, and put an end to it, 
thereby throwing himself and his co-laborers out of employ- 
ment, thus increasing the supply of labor, and at the same 
time lessening the demand, with a necessary farther decline in- 
wages. There is an ideal medium point in every case at which 
wages should be fixed for the mutual advantage of both parties ; 
but as there is no visible standard by which it can be ascer- 
tained, and both parties are liable to be blinded by ignorance, 
and misled by passion and prejudice, different views will pre- 
vail, and strikes and lockouts will ensue, the results of which 
are sometimes beneficial not only to the victorious party, but 
to the defeated as well, the defeated party having unconsciously 
contended for something harmful to their own interests. On 
the other hand, it often happens that strikers by unreasonable 
exactions kill the goose that lays the golden egg. It will 
20 
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thus be seen that the contest as to wages relates to a narrow 
margin. But small as the sum may be when considered with 
regard to each workman, the aggregate sum in dispute may be 
highly important. 

Two plans have been presented for the total prevention of 
strikes, both alike in respect of the fact that they contemplate 
the blending of all the interests of production in the same per- 
sons. The first is the plan of co-operation, which is alluring 
in theory, but diwippointing in practice. When the employer 
and employ- es are working under a fixed tariff" of wages, they 
have placed a valuation on the portion of the prospective profits 
that shall go to labor ; and, since it is to be paid at all events, 
the employer becomes an insurer that this portion shall be 
unconditionally paid ; while under the system of co-operative 
labor the laborers furnish the capital, dispense with insurance, 
and take their own risk ; and the risk has always proved to be 
great. 

If the laborers can secure the necessary capital, they are 
generally burdened with heavy interest. Workmen accustomed 
to rely upon fixed salaries are commonly too timid or too pru- 
dent to embark in enterprises that expose them to all the dan- 
gers of mismanagement, to all the risks of a fluctuating market ; 
and they wisely distrust the fortunes of an undertaking that is 
to be turned over to the control of many persons, who may 
entertain widely-conflicting views on every subject that may 
come up. Although these associations admit new members, yet 
experience shows that there is a strong tendency to a reduction 
of numbers. When hard times come on, and losses are sus- 
tained, many shareholders, becoming discouraged, withdraw 
and go again to work for wages. On the other hand, if the 
affair proves a success, as in the case of the ^' Rochdale 
Pioneers" of England, sagacious and far-seeing members buy 
up the shares of their fellows, or they are bought up by outside 
persons seeking investments ; and in either event the associa- 
tion soon loses its distinctive character by becoming an ordi- 
nary stock company or corporation. Thus there can be no 
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hope for an institution that must be destroyed either by adver- 
sity or prosperity, since it is impossible for it to avoid both. 

Another proposed remedy is that of the socialist. We are 
all more or less familiar with the benevolent dilettanti who 
delight to draw attractive pictures of a community in which 
there shall be neither rich nor poor, great nor small, in which 
all the memberSjbeing placed on a perfect level, shall work harmo- 
niously according to their several abilities for the public good, 
forming one happy family from which dissension shall be for- 
ever banished. Appropriately enough, these seductive plans are 
usually clad in the garb of fiction, which allows the writer 
a complete control over the materials with which he works, and 
enables him to ignore all the facts which lie at the foundation 
of his theories. According to his contention, good government 
first of all requires the total suppression of all inequalities of 
condition. As all men cannot be brought up to the highest 
standard of wisdom and ability, those who excel in these 
respects must be constrained to some level which may be 
approximately reached by the multitude. Titian must be cut 
down to the level of a sign painter, and the style of Milton 
must be made to conform to that of the nearest local editor. 

Under such conditions there could be but small aspiration 
towards individual excellence ; and as civilization could not 
advance, and nothing in the universe can remain still, it would 
follow that its standard must continually decline until society 
would dissolve into its primitive elements, and mankind would 
relapse into barbarism. In an ideal state of the social organ- 
ism, we are told, there would be neither buying nor selling, 
but every one would work in the workshops of the government, 
bringing every day his contribution to the general fund of 
useful things, where it would be appraised by a government 
board which would fix the true value on everything from a 
poem by Homer, a statue by Phidias, or a symphony by 
Beethoven to a child's plaything or a basket of onions. It is 
assumed, of course, that there would never be any dispute as 
to the wisdom or justice of these appraisements ; but it is diflS- 
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cult to see on what principle they could be made. We know 
nothing about commercial values save experimentally from the 
open market, where values are fixed by the desires and capa- 
bilities of all men having access to it. Boards that at present 
appraise the value of property do so by reference to recent 
sales or offers in the market. In the absence of markets to 
refer to, the assessments could only be whimsical and arbitrary ; 
and they would always be wrong. To-day no human being 
can tell what a thing will be worth to-morrow ; but under this 
regime we are to be furnished with boards that will continually 
evolve out of their own consciousness some unfailing standard 
of 'values ; and though we know that all attempts heretofore 
made to regulate values by law have resulted in signal failures, 
we are here asked to believe that all men would acquiesce 
uncomplainingly in decisions made by boards probably inferior 
to that composed of the barber and the curate in Don Quixote, 
and who could never give any reason for any conclusion which 
they reached. 

No one complains so much of officials Jis the socialist ; and 
yet he proposes a plan that would cover the land with officials 
like the locusts of Egypt. Such an officialism would establish 
a slavery more terrible and exasperating than any that has 
ever been known, which would have no other merit than that 
it could not last for more than a single day. As there would 
be no large rewards without infringement on the sacred prin- 
ciple of equality, the mainspring of enterprise would be 
broken. Bad a.s the world is, there is still room for congratu- 
lation that the schemes of the socialist, involving a life without 
ambition and without hope, a mere existence of dreary monotony, 
only enlivened by the vexation caused by petty officials, is 
something beyond the range of possibility; a conclusion that 
rests upon experiment as well as induction, for socialism has 
been often tried in small and homogeneous communities made 
up of men strong in the faith, and has as often failed ignomini- 
ously. Even the institution of the firm and resolute Puritans 
in New England failed because of the restraints that were 
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imposed by it on personal liberty ; and yet the restraints of 
Puritanism were only one to a thousand of those that are 
involved in the socialistic project. At present the agrarian 
socialist is merely a purveyor for the camp of the anarchist. 

Very closely akin to this plaYi is that of having the govern- 
ment buy up all the railroads and telegraphs, with any other 
property the present management of which is complained of. I 
cannot dwell upon this proposition that ha« been discussed in 
every possible phase, and which has found but few intelligent 
supporters outside of doctrinaires that are always ready to take 
the risk of the most colossal experiments. The problem with 
us is not like the railway problem that exists in small countries 
like Prussia. To consider the railway question alone, we have 
about one-half in length of all the railways in the world, which 
are operated by about 1,200,000 men. If the proposed system 
were adopted, the government would abdicate its function as a 
disinterested arbiter between all forms of enterprise, would 
itself enter the field of competitive industry with such powers 
as no monopoly has ever possessed. This power would be 
placed in the hands of American politicians, with results that 
no one can safely speculate upon ; though it is plain enough that 
a government that is republican and parliamentary, and by no 
means administrative, could never bear the strain that would 
thus be put upon it 

There is another j)lan which, though only a palliative, has 
heretofore been attended with nothing but good results,and which, 
no doubt, will be hereafter extended ; I mean that of profit- 
sharing with employes, a plan that has been successfully 
adopted, with some variations in detail, by the Illinois Central 
and the Pennsylvania Railway Companies. 

The establishment of courts of arbitration has been attended 
with most gratifying results, particularly in England. For 
these we are chiefly indebted to Mundella, an English manu- 
facturer, and to Robert Kettle, an English county judge. 

Their plans differ in some resj)ects that I have not time to 
dwell upon. Dr. Brentano, who had given to this subject his 
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most profound attention, says that wherever a court of arbitra- 
tion has been created in any industry " there has been, since 
that time, neither a strike nor a lockout." By the Act of 
Parliament of August 6, 1872, passed at the instigation of Mr. 
Kettle, a legal sanction has been given to these tribunals. 
They are constantly being extended from place to place, from 
industry to industry. They are composed of equal numbei'S of 
judges chosen by employers and workmen, with an umpire 
agreed upon by both parties. AVhen a dispute has actually 
arisen it is often found to be difficult to unite on the choice of 
an umpire ; but that difficulty is lessened when the umpire is 
chosen for the period of a year or longer. The courts hold a 
session every three months, hear testimony, and settle all dis- 
putes that arise between the employer and his employes. As 
nations are now learning that international disputes may be 
settled more cheaply and more satisfactorily by arbitration than 
by war, it may be that the parties to the conflict between capi- 
tal and labor may learn to profit by their wholesome example. 

The chief advantage of courts of arbitration consists in the 
fact that they furnish an inexpensive method of settling dis- 
putes before they become envenomed by a war of words. After 
a'strike has once begun, amicable settlement becomes difficult, 
if not impossible. 

Not infrequently, in the increasing excitement of the pa.s- 
sions, the original grounds of controversy are lost sight of and 
are succeeded by personal hostility and malice. For the devel- 
opment of these the occasion is opportune. Workingmen whose 
families are pinched by poverty and tortured by want have 
beheld with envious eyes their employer revelling in riches and 
luxury. They assert that while he has been getting richer, 
they have been getting poorer. Yet they have worked like 
slaves, and individually he has neither toiled nor spun. That 
with these conditions any provocation, real or fancied, should 
breed bitter feelings is but natural ; and these, as the contest 
deepens, become more intense until they reach the point of 
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implacability, and the revolted workingmen are ready to say 

with George, afterwards Duke of Clarence, in King Henry VI: 

** But when we paw our sunshine make thy spring, 

And that thy summer bred us no increase, 

We set the axe to thy usurping root ; 

And though the edge has sometimes hit ourselves, 

Yet, know thou, since we have begun to strike, 

We'll never leave till we have hewn thee down." 

Thus the controversy, begun with the intention to extort an 
increase of wages, or a shortening of the hours of labor, 
results in riots^ destruction of property and bloodshed. 

The old laws were simply punitory, and therefore inefficient. 
In Magdeburg, in 1301, ten representative strikers were burned 
alive in the market place. At Cologne, on the 21st day of 
November, 1371, thirty- two striking weavers were executed; 
the next day many others were murdered; finally eighteen 
hundred, with their wives and children, were banished, and 
their guild hall was demolished. After the great strike of 
weavers at Nottingham, in the early part of this century, many 
were condemned to death and to transportation. The efficacy 
of punishment depends more on its certainty than on its 
severity. When multitudes of men combine to violate the law 
it is impossible to punish them all, and when punishment is 
meted out to a few only, the greater number of persons equally 
guilty who go unpunished are rather exasperated than subdued, 
and by the arbitrary selection of victims the moral example 
contemplated by the law is lost. But until recently nothing 
like preventive process seems to have ever been thought of. 

Without any disparagement of the Courts of England and 
America, which have built up the most admirable system of 
jurisprudence ever fashioned by man, it may be suggested that 
at times they may have looked at the law too much through 
the pin-hole of precedent, may have been sometimes too con- 
servative, and may have failed to keep pace. with the advancing 
strides of civilization. This reflection occurred to me with 
unusual force in reading the very able and instructive opinions 
delivered by Mr. Circuit Justice Taft and Mr. District Justice 
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Ricks very recently in the case of Toledo R. Co. vs. PeniMyU 
vania Co., 54- F^d. Rep., 7 SO. This was a case of a boycott of 
a particular railway by the engineers of other railways because 
the railway thus proceeded against had employed engineers 
who were not members of the Brotherhood of Locomotive 
Engineers. The boycott was carried out by an order issued 
l)y the chief executive officer of the Brotherhood requiring all 
employes of several other railways to refuse to handle any cars 
or freight that had been hauled over the offending railway. 

Application was made for a mandatory injunction to compel 
the chief executive to rescind this order, and also to compel 
the railways not included in the boycott, and their employ<5s, to 
receive and handle the cars and freight coming from the 
boycotted railway. It was objected that a mandatory injunc- 
tion could not issue until final decree. That, of course, would 
make the remedy useless. The objection was overruled. 
Certain employ(5s, having evaded compliance with the injunc- 
tion, were arrested for contempt. It was objected that they 
had not been made parties to the suit ; but the Court held 
that as they were employes of the defendants, and were aware 
of the injunction, they could be proceeded against without 
making them parties. It Wiis further objected that there was 
no precedent for these proceedings. But the Court said : 

'* It is said the orders issued in this case are without pre- 
cedent. Every just order or rule known to ecjuity courts was 
born of some emergency, to meet some new conditions, and 
was, therefore, in ib* time, without a precedent. If based on 
sound principles, and beneficent results follow their enforce- 
ment, affording necessary relief to the one party without 
imposing illegal burdens on the other, new remedies and 
unprecedented ordera are not unwelcome aids to the chancellor 
to meet the constantly varying demands for equitable relief. 
Mr. Justice Brewer, sitting in die Circuit Court for Nebraska, 
said : 

•' ' I believe most thoroughly that the powers of a court of 
equity are a.s vast, and its processes and procedure as elastic, 
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HS all the changing emergencies of increasingly complex busi- 
ness relations and the protection of rights can demand/ 

** Mr. Justice Blatchford, speaking for the Supreme Court 
in Joy vs, St. Louis, 138 U. S., 1 ; 11 Sup. Ct. Rep., 243, 
said: 

" * * * * It is one of the most useful functions of a court 
of equity that its methods of procedure are capable of being 
made such as to accommodate thwaf^lves to the development 
of the interests of the public in the progress of trade and traffic 
by new methods of intercourse and transportation.' 

'' The spirit of these decisions has controlled this court in its 
action in this case." 

As to the merits of the case, the Court said : 

" But this Court recognizes to its fullest extent the large 
measure of personal liberty permitted to employes, and, while 
it feels they have violated their contract of service, it disclaims 
any power to compel them to continue that service against 
their will, under the facts of this case. The insuperable diffi- 
culties attending an attempt to enforce the performance of 
continuous personal service have heretofore deterred courts of 
equity from undertaking to grant relief in such cases. But in 
the varying circumstances under which the employer's rights 
to such relief are presented it often happens that adequate 
protection is only possible by restraining the employ(?s from 
refraining to do acts which they have combined and conspired 
to do, and the inhibiting of which secures the relief to which 
the employer is clearly entitled. By such modes of procedure 
courts of equity are often able to afford protection where they 
could not do it by attempting to enforce specific performance. 

'' If the employe quits in good faith, unconditionally and 
absolutely, under such circumstances as are now under consid- 
eration, he is exercising a personal right which cannot be 
denied him. But so long as he continues in the service, so 
long as he undertakes to perform the duties of engineer or 
fireman or conductor, so long the power of the court to compel 
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him to discharge all the duties of his position is unquestionable, 
and will be exercised. As hereinbefore intimated, the duties of 
an employ^ of a public corporation are such that he cannot 
always choose his own time for quitting that service ; and so 
long as he undertakes to perform and continues his employ- 
ment the mandatory orders of the court to compel all lawful 
service can reach him and be enforced. The circumstances 
when this freedom to quit the service continues and when it 
terminates it is not now necessary to determine ; but there 
certainly are times and conditions when such right must be 
denied. 

4: * • * * * * 

*' The rule that equity will not enjoin a crime has here no 
application. The authorities where the rule is thus stated 
are cases where the injury about to be caused was to the public 
alone, and where the only proper remedy, therefore, was by 
criminal proceedings. When an irreparable and continuing 
unlawful injury is threatened to private property and business 
rights, equity will generally enjoin on behalf of the person 
whose rights are to be invaded, even though an indictment on 
behalf of the public will also lie." 

Another highly important case is that of the Cnlted States 
vs. Workingmeyi 8 Amalgamated Council of New Orleans^ 
54 Fed, Rep., 994, ^^ which, upon an application for injunction. 
Judge Billings held that a combination of men belonging to a 
trades union with a view to prevent by violence and intimida- 
tion the employment of non-union men in the transportation 
of goods between the states and between the states and foreign 
nations was a violation of the Interstate Commerce Law. 

I trust that I may be pardoned for expressing the opinion, 
confessedly of no great value, that these are among the most 
important decisions that have been rendered for many years. 
It opens a new perspective of practical utility to be attained 
through the preventive process of courts of equity. 

The usefulness of trades unions of laborers in cases of arbi- 
tration is obvious ; for without some such organization arbitra- 
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tion would be impossible. Their utility was shown in the first 
case just mentioned in the same way ; for an injunction against 
the chief officer of the brotherhood operated through him at 
once upon all of its members, as they held themselves subject 
to his orders. 

But let it not be supposed that such unions are altogether 
beneficial. Far from it. Their rules limiting the number of 
apprentices cannot be justified. Every man ought toi)e allowed 
freely to choose his calling in life. The right to labor is the 
first of all rights, and it ought not to be limited by artificial 
restraints. Besides, the result is to exclude from various 
callings men who are the most qualified to excel in them. 
Moreover, the efforts of the union men to exclude non-union 
men from employment leads to the grossest injustice and 
oppression. What the unions seek to attain is a monopoly of 
labor. 

Most of our state constitutions contain the declaration that 
*' perpetuities and monopolies are contrary to the genius of a 
republic, and shall not be allowed." This is but the exj)re?8ion 
of the ascertained fact that competition is the life of trade. 
If you remove or suppress that competition by any artificial 
means, monopoly at once ensues. Many years ago, before the 
extension of transportation by railways, the several merchants 
of a village, when weary of competition, would agree to mark 
up all their goods on a certain day a certain per cent., thus 
creating a monopoly. 

So it was common a few years ago for competing railroads 
to pool their earnings. After that they could charge what 
they pleased without detriment to either, and neither had any 
particular inducement to furnish good service. At present, the 
monopoly of the village merchants can no longer be imposed ; 
for goods are now advertised with prices annexed by large 
dealers in all our cities, and are sent on demand to all parts of 
the country by mail and by express; and the pooling of 
earnings by railway companies is forbidden by the Interstate 
Comra*^rce Act. 
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The plan adopted by merchants in small villages could rarely 
or never be successfully carried out in large places, for if a 
concurrence of all the merchants in the agreement could first 
be obtained, some would be found that would violate it, in 
which case it would be necessarily abandoned by common 
consent. 

I have spoken only of the unions of skilled workmen. As 
for the unskilled, though, like the farmers, they sometimes 
attempt to form and keep up such unions, yet all such efforts 
are fruitless, because they are too numerous and too scattered, 
and because their necessities often prevent them from with- 
holding their products from the market until the advent of 
better times. Like lawyers, doctors and professional classes 
generally, they are debarred from increasing their wages by 
combination. 

The local and somewhat primitive monopolies mentioned 
have been succeeded by others far more portentous. In 1869, 
the Standard Oil Trust, the first of the kind, was organized. 
It was a combination among the refiners of crude petroleum in 
Pennsylvania and Ohio. This scheme was attended with such 
astonishing pecuniary success that it was in the course of a few 
years applied to almost every kind of industry. The proprie- 
tors of various mills said to each other : " We are now spending 
large sums of money in the race for business, in advertising, 
in sending out drummers, and so on. . If we will only pool our 
property, and put it under one control, we shall save all this 
expense ; we can also dismiss many agents and employes, as 
one superintendent or cashier will do all the work that is now 
done by twenty ; and we can charge what we please for our 
products, for we shall then have no competition. In short, let 
us quit trying to cut each other's throats, and let us begin to 
fight the public.** This reasoning resulted in a trust, and with 
the results of trusts we are familiar. 

As soon as the trust is formed the price of the goods is 
marked up, and as every increase in price means a decrease in 
consumption, the production of goods is not so great as it was. 
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Therefore certain mills are closed, or are run on shorter time, 
and workmen are told that their services are no longer needed. 
The profits derived from this proceeding are phenomenal. 
Thus on the establishment of the Standard Oil Trust, though 
the railways were carrying the products of this monopoly 
nominally at the same rates imposed on other refiners, they paid 
the Standard Oil Trust ^10,000,000 in eighteen months in 
rebates that were agreed on. The result was that " its com- 
petitors were ruined, and idle factories, old pipe lines no longer 
used, and business wrecks throughout the country give' evi- 
dence of enormous economic waste."* The most marvelous 
thing was that by its agreement with the railways the Trust 
not only secured and received a rebate on its own shipments, but 
also on all shipments of oil made by other producers. A few 
years ago the Cotton Seed Oil Trust by a single stroke of the 
pen reduced the price of cotton seed from $7 to $4 a ton, thus 
realizing two million dollars per annum on that item alone ; 
the loss being sustained by the planters who raised the seed.^ 

It would be of but little use to j)ut down competition unless 
it could be kept down. To accomplish this result, the trusts 
resort to measures analogous to those used by laborers to keep 
down the number of apprentices. If a number of men, say in 
the south or west, conclude to begin the manufacture of some 
article of necessary consumption, it will not be long before 
they receive a letter reading somewhat as follows : 

" We notice with regret that you purpose to start a factory 
in your place for the purpose of making the commodities which 
we are now producing in a manner acceptable to dealers. You 
are no doubt aware of the fact that for many years we have 
supplied your market with articles of that kind. This we have 
done at the lowest possible cost of production. Our duty to 
our customers jus well as to ourselves forbids that we shall sit 
idly by, and let our trade be taken out of our hands. W^ 

^Richard T. Ely, Haiyer's Magazine, August, 1886. Handleyvs. Cleve- 
land M. n. Oj., 31 Fed. Rep., 689. Cook on " The Corporation Problem," 37. 
'^^'Mono}H)lisn ami the People,^* by Charles Whiting Baker, 79. 
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therefore think it proper to advise you that if you persist in 
your purpose we shall sell the articles that we manufacture in 
your town and country for much less than you can make them 
for. Hoping that you will receive this communication in the 
same friendly spirit by which it is dictated, we remain, etc/' 

This letter is signed by some well-known manufacturing 
firm, and means what it says. On inquiry the promoters find 
that while they can start their factory with a capital of 
$100,000, it will take a million more to fight the battle with 
monopoly ; therefore they usually desist. Occasionally a very 
rich man like Glaus Spreckles may start an opposition sugar 
refinery ; but in that case there is no guaranty that if he 
comes out safely from the conflict with an established trust, it 
will not very soon disappear in the capacious bosom of that 
trust, with a participation in the extra twenty-five per cent, 
that the trust levies on the consumer. 

It has sometimes been said that the effect of the trusts is to 
bring down prices, owing to the greater cheapness with which 
goods can be manufactured on a large scale, and that the proof 
of this lies in the fact that refined oil is now sold for less than 
it was before the Standard Oil Trust was formed. In this 
statement there is no truth whatever. It would be strange if 
these trusts should forego the very objects for which they were 
created. The truth is that the price of oil has gone down 
because the Standard Oil Trust was never able to corner the 
entire production, and has therefore always been subject to the 
law of competition ; and because of the extraordinary develop- 
ment of the oil industry in Russia, which has reduced prices 
the world over. 

But the evil does not stop here. Lord Coke pointed out an 
evil effect arising out of monopolies from the fact that the 
public are defrauded by having goods of an inferior quality 
lAposed on them.i Those who have the absolute power to 
fix whatever price they please on the commodities that they sell 
may freely indulge that privilege without reference to quality. 

^ The Monopolies, 6 Coke, 159. 
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The result of our monopolies has been that goods of greatly 
inferior quality have usurped the market of the country, and 
have placed a stigma on our products abroad, turning out in 
some cases, as in the lucifer matches, which have been put on 
the market for years by the Match Trust, articles so deplor- 
ably bad that nothing like them can be found elsewhere in the 
whole world. 

Mr. Cooley, whose opinion has always been listened to by 
the j)rofession with respect, says : 

" A few things may be said of trusts without danger of 
mistake. They are things to be feared. They antagonize a 
leading and most valuable principle of industrial life in their 
attempt not to curb competition merely, but to put an end to 
it. The course of the leading trust of the country has been 
such as to emphasis the fear of them. * * * * When 
we witness the utterly heartless manner in which trusts some- 
times have closed manufactories and turned men willing to be 
industrious into the streets, in order that they may increase 
profits already reasonably large, we cannot help asking our- 
selves whether the trust as we see it is not a public enemy, 
whether it is not teaching the laborer dangerous lessons, 
whether it is not heli>ing to breed anarchy." ^ 

While the trusts are thus making inferior articles of con- 
sumption, and selling them at extortionate rates, they frequently 
declare that there is an '' over-production," shut down their 
mills, turn their workmen out of employment, and wait until 
the needs of the public require the payment of the coveted 
prices; the phrase ''over-production" having with them a 
technical meaning, which, being interpreted, signifies that the 
trusts are not making as much money as they want to make. 

To meet these evils the '• Anti-Trust Act" of Congress was 
passed and approved on the 2d day of July, 1890. It smites 
with illegality all the combinations made in restraint of trade, 
all monopolies, and all contracts leading up to them, and 



1 Cited in Cook on 'The Oorporation Problem;' 234. Mr. Cook's 
language b even more severe and emphatic. Id. 222. 
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imposes heavy penalties on the individuals that become parties 
thereto. It provides that suits may be brought in the Federal 
Courts to restrain violations of the act, for forfeiture of prop- 
erty used under any contract, or by any combination, or pur- 
suant to any conspiracy mentioned in the act, and for private 
remedies for persons injured by the forbidden acts perpetrated 
by the classes against whom it is directed. 

The act has l)een criticised because it contains no definitions ; 
but the common law terms used in it seem to be sufficient. 
The language is searching, and the provisions are drastic. If 
properly supplemented by state legislation and enforced 
by the Courts in the spirit in which it was enacted, the 
various combinations against which it is levelled may in 
all probability as well make up their minds to retire with their 
ill-gotten gains, to seek less devious methods.^ No doubt 
those who have once tasted the sweets of monopoly will not 
willingly repair to less profitable pursuits. We know some- 
thing of that secrecy, worthy of the Council of Ten in Venice, 
with which the business of our great corporations is con- 
ducted ; but in this instance if secret measures are adopted, 
they will be attended with unusual perils, and the Courts will 
possess very ample powers of investigation in proceedings both 
civil and criminal. ^ 



^ When the act was passed the following trusts were known to exist : 
1. The Steel Rail Trust. 2. The Nail Trust. 3. Tlie Iron Nut and 
Washer Trust. 4. The liarbed Wire Trust 5. The Copper Trust 
6. The Lead Trust. 7. The Slate Pencil Trust 8. The Nickel Trust. 
9. The Zinc Trust 10. The Sugar Trust 11. The Oilclo h Trust 12. The 
Jute Bag Trust 13. The Cordage Trust 14. The Paper Envelope Trust 
15. The Gutta Perciia Trust. 16. The Castor Oil Trust. 17. The Linseed 
Oil Trust. 1 8. The Cottonseed Oil Trust. 1 9. The Borax Trust. 20. The 
Ultramarine Trust 21. The Whiskey Trust. 22. The Standard Oil 
Trust. 23. The Match Trust. 24 The Dressed Beef Trust 25. The 
Starch Trust 26. The Distillers' and Cattle Feeders' Trust 27. The 
Straw Board Trust. 28. The School Book Trust. 29. The (ras Trust. 
30. The Cigarette Trust. 

(") In Stanton is. AlUUf 5 DeniOj 434t suit was brought on a note 
given on account of an agreement to regulate freiglit l^etween the owners 
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It too often happens in our country that important social 
and economic questions fall into the domain of party politics, 
after which reason and common sense are often banished, 
and their place is usurped by idle declamation. Fortunately, 
in the present instance, there is a feeling common to men of 
all political parties that the evils that. I have mentioned ought 
to be suppressed ; and in view of the past history of our institu- 
tions we are fully justified in predicting satisfactory results to 
be attained at no distant day. 

of boats ou the Erie and Oswego Canals *'by a uniform scale to be fixed 
by a committee chosen by defendants, and to divide the profits on their 
business according to the number of boats employed by each." The court 
held that "the tendency of such an agreement is to increase prices, to 
prevent wholesome competition, and to diminish public reHources," and 
that it was ** therefore against public policy, and void by the principles of 
the common law." To like effect see People vs. Fisher^ 14 Wend, 9; Oomm. 
V9. OarlyUf Brightly S6 ; Hooker vs. Vandewaterj 4 DeniOj 349; Graft ra. 
McCkmoughyy 79 lU., 34fj; AmotvB. Pitson, <fer., Coal Co.^ 68 N. F., 558; Morris 
Run Coal Oo, v». Barclay Coal Co.y 68 Pa. St., 173 ; India Bagging Asso, vs, 
Kock, 14 /va. Ann,j 168 ; Tezas By, Co. vs. Southern Pae. Ry. Co., 41 id. 
970; Anderson vs. JeU, {Ky ), 12 S. W. R., 670; Santa Clara Mill Co. t«. 
Hayesy 76 Cat., 387 ,^ Central Salt Co. vs. GuthrU, 35 Ohio St., 666; De Witt 
Wvr Ctoth Co. vs. New Jersey Wire Cloth Co., 14 N. K., Supp. 277 ; McHjre 
vs. Bennett, £9 N. E. R., 888; U. S. vs. Jelico MounUiin Coal Ch., 46 Fed. 
R.J 43£; Oibbs rs. Consolidated Gas Co., 130 U. S., 396 ; Currier vs. Concord' 
Ry. Co., 48 N. H., 321; Alger vs. Thacher, 19 Pick., 54; Denver Ry. Co. 
rs. Atchison Ry. Co , 15 Fed. R, 650; MorriU iw. Boston Ry. Co., 55 N. IL, 
531; Richardson vs. Buhl, 77 Mich., 632; W. U. Tel. (Jo. vs. Anusrican Tel 
Co., 65 Ga., 160; SUwarl vs. Erie Tram. Co., 17 Minn., 372, 
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CONINIITTBB ON INXKRNATIONAL LA\?V. 

Submitted to the Annual Meeting of the American Bar 
Association, Milwaukee, Wisconsin, August 30th, 1893. 

At the last meeting of the Association, pending the con- 
gideration of the report of this Committee, the following res- 
olution was adopted : 

Resolved, That the further consideration of the report be 
postponed until the next annual meeting, with liberty to the 
Committee to submit any additional report upon the subject, 
should they desire so to do. 

Very soon after the announcement by the President of the 
Standing Committees for the current year, this Committee held 
a meeting in the City of Baltimore, at which all its members 
were present. The subject matter of the report was reviewed 
and the report itself carefully reconsidered. In view of the fact 
that, with one change, the Committee remained as before and 
that the newly-appointed member agreed with the views of his 
colleagues, there was entire concurrence in the suggestion, made 
by the chairman at the last meeting, that the Committee would 
be glad to receive and consider suggestions from members of the 
Association taking a different view, to the end that the whole 
subject should be fully and fairly presented to the next meet- 
ing. It was, therefore, understood that any such suggestions 
received by the chairman should be communicated to the other 
members of the Committee. 

The suggestion that adverse opinions should be communi- 
cated for the consideration of the Committee having met with no 
response whatever, in anticipation of the meeting at Baltimore, 
the chairman had written to two members of the Association, 

(323) 
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Prof. Baldwin, of Connecticut, and Mr. Henry, of Philadelphia, 
both of whom had, in conversation, expressed opinions in favor 
of some legislation, and had indicated very similar views as to 
what it should be. This correspondence, which was laid before 
the full Committee and carefully considered before it reached a 
conclusion as above stated, is here submitted for the infonnation 
of the Association. 

The letters to Prof Baldwin and Mr. Henry were exactly 
the same in terms as follows : 

Wilmington, Del., October 4th, 1892. 
My Dear Sir : — In view of the fact that Mr. Woolworth is to 
be in Baltimore for the next ten days or two weeks, it is proposed 
to have a meeting of the Committee on International Law of 
the American Bar Association during that time. While my 
impressions remain as heretofore expressed, I am free tosay that 
the only definite suggestions of the specific legislation proposed 
came from you and another gentleman, who seemed to take 
individually the same view. It is the desire of the Committee 
to consider carefully the whole subject without bias, and this 
seems to be the only opportunity we are likely to have for a 
meeting. Would it i)e asking too much for you to send me, as 
soon cOs convenient, a memorandum of your views and, if possi- 
ble, the draft of a bill which you would recomu)end ? I do 
not wish to put any unnecessary labor upon you, and the 
roughest sort of a pencil memorandum would answer for the 
purpose. If you can do this, I am sure that the Committee 
will feel themselves to be greatly indebted to you. 

Very truly yours, 

Geo. II. Bates. 

The replies received were as follows : 

New Haven, Conn., October 6th, 1892. 
Hon. Geo. H. Bates. 

My Dear Mr, Bates : — Yours of October 4th is received. 
1 have sketched the enclosed bill for an Act which I submit to 
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your consideration. It seems to me to be open to no more 
serious practical objections than Sec. 5391 of the Rev. Sjat. 
And I am inclined to think it ought to work smoothly, and 
would fairly present a case arising under a treaty of the 
United States. 

No one can feel more strongly than I do that good govern- 
ment with us demands a jealous watch against undue extensions 
of Federal powers ; but, as treaty-making is the proper busi- 
ness of the United States, and a prime object of treaties 
always is bettejr security of visiting foreigners, I believe that 
a sufficient sanction for stipulations made against violence to 
person or property ought to be provided on the criminal side 
of the Courts. 

Civil reparation in damages is not enough. It compensates 
one party, but does not really punish the other. Nor does it 
always survive the injury. 

See the Blyew cjvse, 13 Wall., 593. 
, Yours very truly, 

Simeon E. Baldwin. 



AN ACT 

To Enforce Treaty Provisions for the Protection of FoREi<iNKR.< 
Against Acts of Violence. 



Be it enacted by the Senate and House of Representatives 
of the United States, in Congress assembled: 

Section 1. If any act of violence shall be committed 
within any State or Territory of the United States against the 
person or property of any citizen or subject of a foreign gov- 
ernment, between which and the United States there exists a 
treaty at the time, and such act is one which would constitute 
a crime or misdemeanor at common law, but is not an offense 
prohibited, or the punishment whereof is otherwise specially 
provided for by any statute of the United States ; and if the 
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party committing said act is not arrested and held for triaJ 
within six months after its commission, under the laws of such 
State or Territory ; then, should the minister or other accred- 
ited diplomatic representative of such foreign government com- 
plain to the Secretary of State of the United States, that said 
act, or the omission to hold for trial the party committing the 
same, was an infraction of such treaty, the President of the 
United States may, if he be of opinion that there are grounds 
for such complaint, direct criminal proceedings to be instituted 
against such party, in the proper Courts of the United States, 
holden within said State or Territory. 

Sec. 2. In any proceeding so instituted by direction of the 
President, the act committed by the party accused shall subject 
him to the same punishment as that prescribed by the laws, in 
force at the time of the commission of such act, of such State 
or Territory, for such acts ; and if said laws prescribe no 
punishment therefor, then said act shall be punishable in said 
proceeding as at common law ; and no subsequent repeal of 
any such State or Territorial law shall aflect any prosecution 
for such offense in any Court of the United States. 

Sec. 3. The institution of such proceedings in a proper 
Court of the United States shall operate Jis a bar to any future 
proceedings of a criminal nature against the defendant therein 
in any State or Territorial Court. 

October 13th, 1892. 
Geo. H. Bates, Esq., 

Wilmington, Delaware. 

My Dear Sir: — The suggestion I make is : That whenever 
the President is satisfied that a crime committed against the 
person or property of an alien was caused by mob violence, 
directed against the subjects or citizens of a foreign country 
or State, in amity with the United States, he shall direct the 
Attorney-General of the United States to cause such oflfenders 
to be indicted and tried in the District Court of the United 
States, sitting in the District in which the crime was corn- 
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mitted ; which Court shall have full jurisdiction to try such 
offences according to the procedures of the Courts of the 
United States in criminal cases, and in case of conviction a 
sentence shall be imposed in accordance with the laws of the 
State where the crime or offence was committed. 

The District Court of the United States shall have jurisdiction 
to remove any such cause as shall have been commenced in a 
State Court, and on petition of the Attorney-General of the 
United States shall direct the proceedings in such case to be 
removed from the State Court to the District Court of the United 
States ; and upon such order of the District Court being filed in 
the State Court, the Record and proceedings shall be removed 
to the District Court of the United States, and all further pro- 
ceedings for the trial of the offender shall cease, and the 
prisoner shall be taken into the custody of the Marshal of the 
United States for the said District. 

The District Courts shall have power to issue all proper 
writs to enforce the provisions of this Act. Any conviction 
of the offender in a State Court, after such order for removal 
of the cause has been made, shall be void and of no effect, and 
any Judge of the United States Court, sitting in the State 
where the person has been convicted by a State Court, 
after such proceedings for removal, may proceed to discharge 
the person convicted from custody, by writ of habeas corpus or 
other proper order in the cause ; and no plea of acquittal in a 
trial in a State Court shall be received in any proceeding for 
the trial of the same offense in a District Court of the United 
States, and the District Court may proceed to try such offender 
notwithstanding an acquittal by a State Court. 

Truly yours, 

Morton P. Henry. 

Some time after the meeting at Baltimore, no further sugges- 
tions having been received from any quarter, the chairman of 
the Committee wrote to the gentleman who moved the original 
resolution which brought the subject before the Association, 
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and, in due time, received from him a reply, expressing quite 
fully his views upon the subject and his criticisms of the report. 
In view of the fact already alluded to, that there was no 
minority report and that the fact of the reference of Mr. Ben- 
edict's resolution to a Standing Committee deprived him of the 
usual opportunity of being a member of the Committee charged 
with the consideration of his resolution, it is deemed proper to 
insert here this correspondence in full. 

Wilmington, November 8th, 1892. 
Rout. D. Benedict, Esq., 

My Dear Sir : — I write to ask if you will not take the 
trouble to write to 'me any suggestion with respect to the pro- 
posed legislation on the subject of the treaty rights of aliens. 
The committee has already had one meeting and while the 
members seemed disposed to adhere to their previous conclu- 
sions, they have every disposition to receive thankfully and 
consider without prejudice any suggestion which members of 
the Association may be kind enough to make. In response to 
a request similar to that now made to you, I have received 
letters from two members of the Association, of great ability, 
who seem to think some legislation desirable. 

I had hoped that in appointing a new committee the President 
would put upon it some gentlemen who, like yourself, dissent 
from the conclusions of the report. As, however, that was not 
done, I shall take care that any views which may be commu- 
nicated to us by thoughtful members who are taking an interest 
in the matter shall be communicated to the next meeting 
whether the mind of the Committee is changed on the subject 
or not. 

I will consider it a special and personal favor if I may hear 
from you fully. I think I ought to say to you that I entered 
upon the examination of the (juestion with impressions like 
yours that something ought to be done, and that my opinion 
was changed by the study which I gave to the matter. 

Very truly yours, 

Geo. II. Bates. 
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New York, January 4tli, 1893. 
•Geo. H. Bates, Escj. 

My Dear Sir : — Your letter of November 8th reached me 
in due time, and I write you a few suggestions. 

First. In view of the fact stated in the course of the debate 
at Saratoga by one of the gentlemen from New Orleans, that 
there is pending in the Courts in New Orleans a great de^l of 
litigation arising out of the New Orleans riot,* I think the Bar 
Association should take no action whatever in the matter. If 
I had known that such was the fact, I should not have intro- 
duced the resolution, for I think that any action of the 
Association on the subject in question can hardly fail to be 
dragged into that litigation in some way as a make-weight. 
This, I think, the Association should avoid. 

I hope the Committee will take pains to learn the facts 
accurately as to that litigation, and inform the Association in 
reference to them, so that whatever action may be taken by 
the Association shall be with full knowledge. 

Second. The question involved in the resolution, as it 
seems to me, is in no way one of giving rights or privileges to 
aliens. It is confined by the terms of the resolution to 
** criminal prosecutions for acts of violence to the persons or 
property of aliens, committed by citizens of the United States.'' 

It is only the rights and powers, therefore, of the Govern- 
ment of the United States, on the one hand, and of citizens of 
the United States on the other hand, which are involved. 
When the report of the Committee, therefore, speaks of the 
proposed legislation as being " for the fancied benefit of a few- 
aliens " and of the alien as '' the proposed beneficiary " of the 
proposed legislation, that seems to me to indicate that the 
subject is viewed in a wrong aspect. 

Third. For myself, I do not consider that the rights of a 
citizen of the United States are in any way diminished by a 
provision of law which brings him to trial for the offense 
before a Court of the United States, in a case of which that 
Court has jurisdiction, rather than a State Court. 
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One is as much a Court of his country as the other. The 
right of the accused to a trial by a jury of the vicinage is as 
carefully guarded in one Court as in the other (U. S. Const., 
Art. 3, Sec 2, last clause, and Amendment VI.) The Judges 
are as learned in the law and as impartial, and all the rights of 
the accused are as certain to be secured to him in one Court 
as in the other. 

Nor is there any discrimination against the State Courts, or 
any exhibition of distrust of them in giving to the Courts of 
the United States jurisdiction over cases which can properly 
come within such jurisdiction. Under our dual system of 
government, certain offenses should properly be taken cogni- 
zance of by the State Courts and certain others by the Courts 
of the United States. The proper discrimination of these 
offenses is no cause of complaint, and the providing for the 
cognizance, by the Courts of the United States, of offenses 
which may legally come within their cognizance is no inter- 
ference with ''the ordinary administration of the law,'* no 
" exception to the usual and orderly methods of administering 
criminal justice." 

Fourth, I am inclined to agree with the report of the 
Committee in what it says about the purpose of punishment^ 
and any supposed right that a person has to have a criminal 
punished. 

I find it impossible to speak of a murdered man as having 
any right to have his murderer executed. But I do not see 
that this has any relation to the subject. 1 do not consider 
that there is here any question of the rights of aliens, or any 
question of providing *"a remedy for injuries to. foreigners 
domiciled here, by reason of popular outbreaks and mob 
violence such as that in New Orleans." No such idea was 
intended by the resolution which I offered. 

The (juestion involved is one which arises out of our dual form 
of government and the fact that under our dual form it is the 
U. S. Government alone which has in its charge our relations 
with other njitions. If an American citizen were murdered in 
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a foreiga country, our Government would address itself to that 
foreign Government on the subject. If that Government could 
answer that its Courts had taken cognizance in the matter, our 
Government would await and accept the result of those judicial 
proceedings if fairly carried out. If that Government should 
answer that its Courts had not taken cognizance and would not, 
and that its officials would not be ordered to take any steps in 
the matter, our Governmpnt would very properly say, " Then 
you, as one Government, must ans\ver to us as another." The 
foreign Government would always have the cheice whether it 
would put in motion the course of justice or deal with the case 
by the way of diplomacy. 

With our Government, as our laws now are, the case is dif- 
ferent. As long as the Courts of the United States are unable 
to take cognizance of the murder or robbery of a citizen of a 
foreisrn Nation, the Government of the United States has no 
such choice. The judicial power, which must take cognizance of 
the murder or robbery, does not belong to that part of our dual 
Government which alone can deal with foreign nations, or be 
recognized by them. The result is that in all such cases our 
Government is deprived of the answer, which every other 
Government has, that its Courts are taking cognizance of the 
matter in due form. 

The object of the resolution, therefore, was only to see if, 
by any legislation, we could put our Government upon the 
same footing towards other nations in criminal cases on which 
those nations stand as to ours. We have always placed our 
Government on the same footing as to civil cases. We gave to 
the Courts of the United States jurisdiction over all civil cases 
in which an alien was a party. And if any foreign Govern- 
ment should represent to curs that one of its citizens had been 
injured here in his civil rights, our Government has at once the 
sufficient answer that its Courts were open to such citizen, and 
he must be satisfied, as our own citizens must be, with the 
Action of those Courts. 
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To put criminal cases in which aliens have been the victims 
upon the same footing, is certainly a desirable thing to do, if 
it can be done. 

Fifth. Whether this can be done involves only the question 
whether, under the Constitution of the United States, such 
cases are included within the judicial power of the United 
States. 

Art. 3, Sec. 2, of the Constitution provides that the judicial 
power of the IJnited States shall extend to " all cases in law and 
equity arising under this Constitution, the laws of the United 
States and Treaties made or which shall be made under their 
authority." Under this clause the Courts of the United 
States were empowered by the Judiciary Act of 1789 to take 
cognizance of civil actions in which the rights of property or 
person of aliens were involved. And that power they have 
exercised without question. Bearing in mind the essential dif- 
ference between civil and criminal cases, I am not able to see 
any gi'ound which would justify the position that, although an 
action brought by an alien to recover damages against a citizen 
of the United States for an assault is within the meaning of those 
words in Art. 3, Sec. 2, of the Constitution so as to be prop- 
erly within the cognizance of the Courts of the United States, 
yet a proceeding on behalf of the Government to punish 
criminally the citizen for the same assault was not within the 
meaning of those same words. 

And when the report says that it " was evidently within 
the contemplation of the fraraers of the Constitution that such 
(treaty) rights should be adjudicated by the State Courts," 
because the Constitution provided that the Judges in every State 
should be bound by the Constitution, the Laws and the Treaties 
of the United States, it seems to me that it overlooks the action 
of those very framers who were members of the First Congress, 
when they provided that in all civil cases in which an alien 
was a party the Courts of the United States should have 
jurisdiction. 
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Certainly, if an American citizen were assaulted or robbed 
in a foreign country, we should listen with great impatience to 
such foreign Government, if it were to reply to our own Gov- 
ernment that the case was not a case arising under our treaty 
with it. 

I have no doubt, therefore, that Congress has the same 
power to place within the cognizance of the Courts of the 
United States the punishment of criminal offenses committed 
against aliens, as it had to place within that jurisdiction the 
redress of civil torts committed against aliens. 

I confess to reading with surprise in the report the broad 
statement that " the police power is reserved to the States,*' and 
that the Supreme Court, in Cruikshank's case (92 U. S., 542), 
had said that for the exercise of the police power '' the people 
must look to the States. The power for that purpose was 
originally placed there, and it has never been surrendered to 
the United States." 

The Supreme Court did use the words ([uoted in the report, 
(See p. 552). But the Court was not speaking of the '* police 
power," but " the right of the people to assemble for lawful 
purposes." It wtis for the protection. of that right that the 
Court said that " the people must look to the States," and it 
was the power for that protection which the Court said had 
'' never been surrendered to the States." 

Doubtless, a' certain police power is reserved to the States. 
But, whatever police power is necessary for the punishment of 
offenses which are cognizable by the Courts of the United 
States certainly must belong to the United States. So that 
the question recui*s, viz : Are such offenses properly cognizable 
by the Courts of the United States under the words of Art 3, 
Sec. 2, of the Constitution ? 

And as to that I have no doubt. 

Sixth, The constitutionality of legislation in the direction 
proposed being, as it seems to me, clear, and there being strong 
reasons why some such legislation is desirable, it remains to 
consider the objection to it. 
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The objections urged in the report of the Committee are 
mainly directed to the particular bill referred to. 

It by no means follows that objections to that bill are valid 
against all legislation whatever. 

But I will briefly consider the objections urged in the report: 

1st. It is said that " the passage of the bill would result in 
the most distressing uncertainty in the administration t>f the 
criminal law." 

Why ? Has the fact that the Courts of the United States 
have cognizance of civil cases for torts perpetrated by or upon 
aliens resulted in any uncertainty in the administration of the 
law in such cases ? No one will pretend that it has. If all 
cases in which persons were charged with crime of which an 
alien was the victim, were put within the cognizance of the 
Courts of the United States, I cannot see that there would be 
more uncertainty than now. I do not concede that putting 
within the cognizance of the Courts of the United States cases 
which jyroperly belong there, tends to uncertainty in the 
administration of the law. 

The wording of the Bill referred to might perhaps do so. 
But neither that bill nor any bill was referred to in the resolu- 
tion, but the general subject, the desirability and practicability 
of some legislation. The details of the legislation were not 
included in the resolution. 

2d. The fact is referred to that there are many aliens in the 
Northwestern states, and it is said that "endless confusion 
would result from the division of the criminal administration 
of those states between two jurisdictions.'* The report seems 
to overlook the fact that this division was made more than a 
hundred years ago, and has not produced endless confusion. 
The transfer to one of the jurisdictions, viz : the Courts of 
the United States, of cases which have heretofore, although 
properly within that jurisdiction, been left within the other 
jurisdiction, involves no confusion. 

3d. The report says that it is a question whether under the 
bill in question a man can be tried twice for the same offense. 
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I take no time to discuss whether this is so under this bill, 
because there is not a particle of difficulty in preparing legisla- 
tion in which no such question shall arise. And the matter in 
hand is legislation, not that bill. 

4th. Some points are referred to as to which the rulings of 
State and Federal Courts might not agree. What of it ? The 
rulings of all the State Courts do not agree ; but that is no 
argument against giving each of them cognizance of the cases 
which properly belong to it. 

5th. It is said that the administration of the present crim- 
inal jurisdiction of the United States Courts is unsatisfactory 
by reason of the condition of the law, and that those courts 
are crowded with business now. 

This objection seems to mcNto have some weight, for there 
are difficulties in the present administration of the criminal law 
of the United States. But it does not seem to me that this 
objection is sufficient to warrant the conclusion that no legisla- 
tion on the subject in question is desirable. 

There are other statements in the report which I should 
criticise (for instance, the attributing the fact that counterfeiting 
is now punished almost exclusively in the Courts of the United 
States to the ^''dividing of the jurisdiction " instead of to the 
fact that it is the currency of the United States which is almost 
exclusively counterfeited), but I have already draw^n out these 
suggestions to a greater length than I expected when I began. 
I remain, 

Your obedient servant, 

Robert D. Benedict. 

This correspondence was submitted to the entire Committee. 
Not only the letters quoted in this report, but the somewhat 
fragmentary discussion of the main question, as reported in 
the proceedings of the last annual meeting, have been carefully 
reviewed by the Committee, and seem to fall short of answering 
the objections, set forth in the report of last year, to any 
legislation on the subject, and failed to remove our conviction 
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of the inexpediency of any interference by the Federal Govern- 
ment with the prosecution of crimes committed by citizens of 
the United States against the person or property of aliens. 

It is not deemed necessary to reiterate the arguments of that 
report, but the high character and well-known ability of the 
gentlemen whose letters have been quoted warrant a brief 
reference to the views ex[)ressed by them. Mr. Benedict's 
letter may, for convenience, be referred to by numbers of his 
paragraphs. 

First Following out his suggestion, some correspondence 
was had with the gentleman from New Orleans who made the 
objection referred to by Mr. Benedict. He has not informed 
us of the character of the litigation ref*5rred to, but stated that 
the cases would not be disposed of before next winter, with 
the exception of a single suit in the Federal Court, which has 
been already terminated. He apparently had abandoned the 
position taken at the last annual meeting, when he requestetl 
that no action be taken by the Association, in view of the 
New Orleans litigation, as he writes, under date of June 20th, 
as follows : 

** The i)Osition taken by me as the only representative of 
Louisiana at the meeting of the American Bar Association 
would still hold good, but it is very questionable, if the 
American Bar Association recommended legislation, that it would 
have any effect here upon the litigation, as the matter has 
passed out of the people's sight to a great extent. 

" I hope to be present in Milwaukee at the meeting of the 
Bar Association, and trust you will excuse the delay in not 
communicating with you more fully on the subject. 

" Since the last meeting, I have taken occasion to look into 
your report more fully, and it is certainly an admirable paper." 

Second. This criticism of the report appears more at length 
in the remarks of one or two members who took part in the 
discussion at the last meeting. It seems to us to be an admis- 
sion of one of the principal reasons set forth in the report of 
the Committee a« the basis of their conclusion that no legisla- 
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tion on the subject is expedient. The essential basis of the 
proposed legislation is to secure some supposed rights of aliens. 
The United States Government has never expressed any dissat- 
isfaction with the general course of the administration of crim- 
inal justice by the States. The only constitutional basis for any 
interference with it is the necessity of protecting or rendering 
more efficient the exercise of the powers of government which 
are necessarily Federal. If an alien, who has been injured in 
his person or property, has no interest in the prosecution of 
the criminal, as is admitted by the proposition under considera- 
tion, then the United States Government has no interest to 
warrant its interference. Such an interest could only arise 
under a treaty entirely different in its terms from any we have 
ever made. Our treaties, as was stated in the report, impose 
upon us precisely the same obligation which, under the prin- 
ciples of international law, the comity of nations imposes upon 
us. We are bound to secure to the alien, domiciled within the 
United States, the Siime protection for his person and property 
as is secured to our own citizens. And when, by the Four- 
teenth Amendment of the Constitution, we provided in effect 
that there should be no discrimination against aliens domiciled 
here, in the Liw of any State, we did all that was necessary for 
the Federal Government to do in this direction. 

It is apparent that in the discussion of this subject from the 
opposite point of view endless confusion has arisen through 
the failure to realize the fact that we have very few treaties- 
which bear upon the subject at all and none providing for any 
other protection for aliens except that to which citizens are 
entitled ; but that the personal security of aliens, as of all xyer- 
sons domiciled in this country, is secured, in the first place, by 
the comity of nations and the obligation of a civilized state to 
protect alike all persons lawfully within its territory ; and in 
the second place, that by the Fourteenth Amendment of the 
Constitution, such persons are secured against any impairment 
of their rights by the States. 
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All treaties must be made in recognition of our dual system, 
and of the fact that under it the larger body of municipal law, 
civil and criminal, is administered by the States subject to the 
limitations of the Federal Constitution. 

The powers exercised by the Federal Government in dealing 
with foreign States are among those which were originally 
delegated to it by the States. It is, therefore, a constitutional 
condition inherent in the very Constitution of our Government 
that it must stand sponsor to foreign governments, not only for 
its own acts within the scope of its delegated powers, but for 
acts or conditions resulting from the autonomy of the States, 
which it was created, among other things, to maintain and 
secure. 

The decision of the Supreme Court, in the Chinese exclu- 
sion cases, rendered last May, makes it proper to qualify the 
proposition stated in our report of last year (on page 410 of 
the report of the Fifteenth Annual Meeting of the Association) 
that " there is little doubt that in Great Britain and the United 
States every foreigner is entitled, without any treaty, to the 
same measure of personal liberty, personal security and protec- 
tion to property as governments of those countries secure to 
their own subjects and citizens." IIow far this proposition is 
modified in this country by the action of the Supreme Court 
will appear from a brief statement of the precise point of the 
decision. The cases of Fong Yue Ting and others vs. United 
States, 149 U, S.y 6'96\ were decided by five judges, the Chief 
Justice, and Field and Brewer, J J., dissenting, and the sole 
question involved was the constitutionality of the Geary Act, 
as it is called, intended to effect the entire exclusion of Chinese 
laborers for the future and the deportation of such as were 
already in the country under pre-existing laws and treaties, 
but who refused to take out a certificate of residence under the 
provisions of the Act. 

This decision undoubtedly holds that the political depart- 
ment of the federal government, through the constitutional 
grant to it of control over international relations, has authority 
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to expel aliens who have taken no steps to become citizens, 
even though they are subjects cf a friendly power, and have 
acquired a domicil in this country upon the invitation and 
under the protection of liberal treaty stipulations in force when 
they settled here. The court extended the increasingly elastic 
doctrine of inherent sovereignty to include the power by Act 
of Congress to banish from our territory an entire people of 
any race or nationality. 

Giving to this decision, as we have tried to do, its full force 
and effect, we only refer to it here because of our statement 
of what 18 unquestionably the doctrine of international comity, 
and toaSy until this decision, generally accepted as a funda- 
mental principle of our constitutional system. We do not 
preceive, however, that this decision affects the conclusion of 
the Committee. Indeed, the very extreme doctrine of the 
Court only serves to emphasize its statement, in full support of 
the general views of the leport, respecting the status of aliens 
domiciled in the United States even while subject, as they now 
are, to the possibility of banishment at the will of Congress. 

Mr. Justice Gray, speaking for the majority of the Court, 



'' Chinese laborers, therefore, like all other aliens residing 
in the United States for a shorter or longer time, are entitled, 
80 long as they are permitted by the government of the United 
States to remain in the country, to the safeguards of the Con- 
stitution, and to the protection of the laws in regard to 
their rights of person and of property, and to their civil and 
criminal responsibility. But they continue to be aliens, 
having taken no steps towards becoming citizens, and incapa- 
ble of becoming such under the naturalization laws ; and, 
therefore, remain subject to the power of Congress to expel 
them, or to order them to be removed and deported from the 
country, whenever, in its judgment, their removal is necessary 
or expedient for the public interest." 

Third, There can be no objection to the general observations 
contained in this paragraph, but there appears to be a petitio 
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prineipii in the assumption that this is a proper subject of 
Federal jurisdiction ; whereas, the question involved is whether 
it is such. 

Fourth, There seems to be a fallacy here in the failure to 
recognize the fact that under our dual system of Government, 
so fiir as the administration of the ordinary criminal law is 
concerned, the State Courts are Courts of our Government, 
and that when the machinery of justice is put in motion 
through their instrumentalities, we have done precisely what 
foreign governments do in similar cases, that is to say, criminal 
proceedings have been instituted through the ordinary channels. 
In civil cases the alien is seeking to enforce rights personal to 
himself, but in criminal cases, Mr. Benedict admits in his 
second point that the punishment of an assailant is not the 
right of an alien. 

Fifth. The remark made concerning the fourth paragraph 
applies to this. If an American citizen is robbed or asssaulted 
in a foreign country, if it be a civilized countrj, we do not 
rely on treaty rights for the punishment of an assailant, but 
upon the recognized system of the administration of criminal 
justice in that country. If it be an uncivilized country, we rely 
upon the extra-territorial administration of criminal justice 
through our Consular Courts. 

Mr. Benedict seems to argue that the jurisdiction given to 
the Federal Courts, by the Judiciary Act of 1789, in civil 
actions to which an alien is party, is derived from the general 
provision in Art. 3, Sec. 2 of the Constitution, extending the 
judicial power of the United States to *' all cases in law and 
equity arising under this Constitution, the laws of the United 
States and treaties made or which shall be made under their 
authority. And he contends that there is no " ground which 
would justify the position that, although an action brought by 
an alien to recover damages against the citizen of the United 
States for an assault is within the meaning of those words in 
Art. 3, Sec. 2 of the Constitution so as to be properly within 
the cognizance of the Courts of the United States, yet a 
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proceeding on behalf the Government to punish criminally the 
citizen for the same assault was not within the meaning of 
those same words." 

The jurisdiction in '' suits of a civil nature, in common law 
or in equity," '' where an alien is a party," conferred by the 
eleventh section of the Judiciary Act of 1789 rests upon the 
express constitutional grant of power contained in the very 
clause of the Constitution from which the quotation of the 
general power is made, by which Federal jurisdiction is 
expressly given in the case of controversies "between a State, 
or citizens thereof, foreign states, citizens or subjects." 

The constitutional question is this: The United States 
Government has no common law jurisdiction over crime. Its 
statutory power is confined to the punishment of such offenses 
as may be necessary and proper to enable it to exercise its 
functions. Then comes the inquiry : Is the delegation of a 
power, to punish crimes against aliens, to the United States 
Courts and the statutory designation of such crimes as crimes 
against Federal law, proper and necessary to carry into execu- 
tion any of the powers of the Government ? It is not by any 
means a clear proposition, and the civil jurisdiction over aliens 
only concerns the question by furnishing the arjgument that 
as the civil jurisdiction was expressly conferred the criminal 
waa not intended to be ; expresaio unius^ exchisio alterius. 

The Committee do not feel it necessary to support by argu- 
ment their former statement of what they consider almost an 
axiom of American Constitutional law, that the '' police power 
is reserved to the States and that the jurisdiction of the Federal 
Courts, both active and dormant, over crimes committed within 
the borders of a State is confined to cases in which such juris- 
diction is essential to the conservation of the powers confine<i 
to the Federal Government." 

We are unable to understand why such a statement should 
be an occasion of surprise to any one. We venture the 
assertion that the proposition that the police power — in our 
government — remains in the States has never been questioned 
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by the Supreme Court. The only questions which have arisen 
with respect to it have been as to whether a given legislative 
Act was an exercise of the police power, and usually this 
question has arisen in cases where it was claimed that the Act 
was a regulation of commerce and not an exercise of police 
power. The Supreme Court has frequently specified the sub- 
jects which are included in the police power, and it would be 
difficult to find any case, in which such specification has been 
attempted, in which the preservation of good order or the pun- 
ishment of crime is not included. In Henderson vs. Maijor of 
K r., 9? U. S., 271, will be found the following definition : 

''But assuming that, in the formation of our government, 
certain powers necessary to the administration of their internal 
affairs are reserved to the States, and that among these powers 
are those for the preservation of good order, of the health and 
comfort of the citizens, and their protection against pauperism 
and against contagious and infectious diseases, and other mat- 
ters of legislation of like character, they insist that the power 
here exercised falls within this class, and belongs rightfully to 
the States." 

And in MugJer vs. Kansas, 1'2S C S\, 665, the Court 
quotes with approval, the definition of this reserved power, 
from New Orleans Gas Conqyany vs. Louisiana Light Company, 
115 U. S,, 650, as a " power of the States to protect the pub- 
lic health and public morals or the public safety.'' 

In Cruikshank's case, 9 J U. S., 5^:2, the right of the people 
to assemble for lawful purposes was the subject matter to be 
protected, but the only governmental power by which that 
right could be protected is the police power, which the Court 
stated was left to the States. 

Sixth. Mr. Benedict finally objects that the report of the 
Committee referred especially to the bill pending in the Senate 
of the United States. That bill was referred to mainly by way 
of illustration, but the objections set forth in the report were 
mainly directed to such legislation generally, and not to any 
particular bill. 
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With the siDgle exception of those objections suggested, as 
growing out of the possibility of a double trial for one offense, 
all the criticisms upon the Senate bill are equally applicable to 
the carefully-framed bill of Prof Baldwin and the proposal of 
Mr. Henry. These projects differ mainly from the Senate bill 
in the method prescribed for instituting proceedings. They 
are equally amenable to the Constitutional objection. The only 
suggestion made by Prof. Baldwin of the legislation which he 
considers analogous is that provided by Sec, 5^391 U. S. liev. 
Stat, prescribing the punishment of crimes in places ceded to 
the United States. 

The Section of the U. S. Rev. Stat, referred to by Prof. 
Baldwin is : " Sec. 5,391. If any offense be committed in any 
place which has been, or may hereafter be, ceded to and under 
the jurisdiction of the United States, which offense is not pro- 
hibited, or the punishment thereof is not specially provided for, 
by any law of the United States, such offense shall be liable to, 
and receive, the same punishment as the laws of the State in 
which such place is situated, now in force, provide for the like 
offense when committed within the jurisdiction of such State; 
and no subsequent repeal of any such State law shall affect any 
prosecution for such offense in any Court of the United States." 

In the judgment of the Committee, the analogy fails utterly. 
Applying the test of constitutionality already stated, the powers 
assumed under the provision just cited are essential to carry into 
execution unquestioned powers of the Federal Government. 
In the case before the Association the powers proposed to bo 
assumed by Congress are not thus essential. 

The cfuse of BI?/ew vs. T. S., 13 Wall, 5S1, cited by Prof. 
Baldwin, it is submitted is not- antagonistic to the views 
expressed by the Committee in their former report. II is cita- 
tion of page 593 refers to the provision of the civil rights bill 
extending protection to colored persons by giving to the 
United States Courts jurisdiction not only in civil actions, to 
which they may be parties in interest, but also in criminal 
prosecutions against them. There is nothing analogous to the 
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present case, and, indeed, the citation by the Court of the 
United States vs. Ortega^ 11 Wheat.^ JiB7^ which immediately 
follows the part referred to by Prof. Baldwin, as it seems to us, 
strongly reinforces the views of the Committee. In referring 
to that case, the Court say : — 

" It was the case of an indictment in the Circuit Court for 
offering violence to the ^person of the Spanish minister, con- 
trary to the law of nations and the Act of Congress. The 
second section of the third article of the Constitution ordains 
that the judicial power of the United States shall extend to all 
cases affecting ambassadors, other public ministers and consuls, 
and that in all crises affecting ambassadors, other public minis- 
ters and consuls, the Supreme Court shall have original juris- 
diction. The defendant was convicted, and on motion in arrest 
of judgment the question was presented to this court (and it 
was the only one decided,) whether it was a case affecting an 
ambassador or other public minister. The Court unanimously 
ruled that it was not. The violence out of which the indict- 
ment grew was committed upon a public minister, and he was 
a competent and material witness. But he was ruled to be not 
a person affected by the case, because it was a public prosecution 
instituted and conducted by and in the name of the United 
States, and for the purpose of vindicating the laws of nations 
and that of the United States, in the person of a public min- 
ister, offended by an assault committed on him by a private 
individual. It is, said the Court, a case, then, which affects the 
United States and the individual whom they seek to punish ; 
but one in which the minister himself, although he was the 
person injured by the assault, has no concern either in the 
event of the prosecution, or in the costs attending it.*' 

Our conclusion is that, after reviewing the whole matter and 
carefully considering all that has been said upon the subject, 
we simply reiterate the recommendation of the last report of 
the Committee and recommend the passage of the resolution 
with which it concluded. 
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The very limited time which is allowed for debate at the 
snnual meetings, no matter what may be the importance of the 
subject under consideration, has prompted us to include in this 
report not only the views of the Committee, but of others who 
diflfer from us, in order that the members of the Association 
should have all possible light upon the subject. We earnestly 
recommend that all members of the Association who expect to 
be present and vote upon this subject will take the trouble to 
read not only this report, but the original one submitted to the 
last annual meeting, as it will be difficult for any one, 
during the meeting, to give due attention to all considerations 
which should influence his vote. 

GEO. H. BATES, 
J. M. WOOLWORTH, 
R. M. VENABLE, 
EVERETT P. WHEELER, 
MARTIN D. FOLLETT. 
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REPORT 



SPECIAL COMMITTEE ON UNIFORM STATE LAWS. 

To the American Bar Association : 

Your Committee on Uniform State Laws bas to report that 
during the past year the States of Wisconsin, New Hampshire, 
Connecticut, Illinois, Kansas, Nebraska, Minnesota, Wyoming, 
North and South Dakota and Montana have appointed Com- 
missions on Uniformity of Legislation. 

So far as your Committee has received information, nineteen 
States have now created commissions. Other States are 
reported as ready soon to fall into line. 

As so much remains to be done, the Committee recommend 
the continuance of this Special Committee and the continued 
co-operation of the Bar Association in the effort to establish 
new commissions. 

All of which is respectfully submitted, 

L. D. BREWSTER, 

Chairman. 
Milwaukee, August 29, 1893. 
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THE COMMITTEE ON AWARD OF MEDAL. 

To the American Bar Association : 

The Committee on Award of Medal respectfully report that 
since the last meeting of the Association the medals awarded in 
1891 have been presented to the Earl of Selborne and David 
Dudley Field, and their letters of acknowledgment will be 
printed in the next volume of the Papers of the Association. 

Inasmuch as a motion is pending for the abrogation of 
the provision in the Constitution for the award of medal, 
on which action is to be taken at the present meeting, your 
Committee do not recommend any award of a medal for the 
present year. 

J. R. TUCKER, 

Chairman, 
Milwaukee, August 31, 1893. 



Blackmoor, Petersfield, 

England, October 26, 1892. 

Grentlemen: — I have this day received, from Mr. White, of 
the United States Legation in London, the splendid testimony 
of the good opinion of the American Bar Association, which 
they were so good to award to me in August, 1891. 

Whatever I may have been able to do, or endeavour to do 
to advance the science, in the common pursuit of which your 
Association and the Bar of England are engaged, (and I cer- 
tainly cannot myself estimate it as worthy of so high an 
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honor), it is to be attributed entirely to those masters of the 
principles of law at whose feet I have been a learner ; among 
whom not the least are the great American Jurists. 

Having always felt for the bar of the United States cordial 
good-will and sincere respect, and having had the privilege of 
numbering some of their most eminent members among my 
friends, I prize greatly this beautiful symbol of their esteem ; 
and I hope, and believe, that it will also be prized by those 
who come after me. 

I remain, gentlemen, your grateful and obedient servant, 

SELBORNE. 
John F. Dillon, Esq., 
Edward 0. Hinkley, Esq., 
Francis Rawlb, Esq. 



22 Gramercy Park, 

New York, September 26, 1892. 

Messrs. John F. Dillon, Edward Otis Hinkley and 

Francis Rawlb, President^ Secretary and Treasurer^ 

respectively^ of the American Bar Association. 

Gentlemen: — I have the honor to acknowledge the receipt 

of your letter, together with the medal awarded to me by the 

American Bar Association for ^' distinguished services in 

advancing the science of jurisprudence.*' For this mark of 

regard, I am duly grateful, and beg you to express my thanks 

to the Association. 

DAVID DUDLEY FIELD. 
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COMMITTEE ON SALARIES OF FEDERAL JUDGES. 

To the American Bar Association : 

Gentlemen : — The Special Committee on the Salaries of 
Federal Judges made a report at the last meeting of the Asso- 
ciation to the effect that in their judgment the salaries of all the 
Judges of the Federal Court are inadequate, even those of the 
District Judges which alone were dealt with by the last Act 
of Congress on the subject, and that all such salaries ought to 
be substantially increased, and that a copy of the resolution be 
transmitted to the President of the United States with the 
respectful request of this Association that he will again recom- 
mend such increase in his message to Congress, and that a 
copy of the resolution be also sent to the Judiciary Committee 
of the House of Representatives, and that the Association 
earnestly hopes that they will favorably consider the Com- 
mittee's aim in securing the enactment accordingly. 

This report was adopted by the Association, and your Com- 
mittee is advised that the Secretary has complied with the 
requirements of the resolution. It bore no fruit, however, and 
under the existing conditions and circumstances, too well known 
to be necessary to state them at length, your Committee is of 
opinion that for the present this Association has done all 
in this direction that it is practicable to do, and they respect- 
fiilly ask to be discharged. 

Yours respectfully, 

JOHN F. DILLON, 

Chairman^ 
SKIPWITH WILMER. 

August 23, IHini 
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REPORT 

OF 

SPECIAL COMMITTEK ON INDIAN LEGISLATION. 



To the American Bar ABSociation : 

Your Committee on Indian Legislation respectfully report 
that they Have had under consideration the subject referred to 
them and have agreed upon the folloAving report, viz : 

First. — That this Association and the respective members 
thereof will exercise all the influence at their command to 
carry into practical effect the sentiment and principle expressed 
by the Association, at its meeting in Boston, August 26, 1891, 
in the following words, viz : " It is the opinion of this Asso- 
ciation that the United States should provide at the earliest 
possible moment courts and a system of law for the Indian 
reservations." 

Your Committee are of the opinion that there can be no 
practical civilization with the Indians, or any other people, 
until a rational code of laws is established and adequate means 
provided for their efficient and speedy execution. 

But comparatively few of our public men, or of our people 
of any class, make themselves familiar with the details of the 
Indian service or with the condition of the Indian tribes. It 
seems, however, that all who have done so, whether as philan- 
thropist or statesman, during the last quarter of a century have 
come to the same conclusion, that the greatest need of the 
Indian race at the present time is to have established and 
administered for them a system of law whereby all controver- 
sies between the tribes and bands of Indians and the United 
States, between Indians personally and Indians and white men, 
can be decided and settled in the courts without an appeal 
longer to physical force, and that laws relating to property and 
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the descent of property be established and administered for the 
Indians. 

In support of the foregoing proposition, the Committee have 
felt at liberty to quote quite at length from Document No. 14, 
Boston Indian Citizenship Committee, printed in the Atlantic 
Monthly for October and November, 1891 : 

" Upon some agencies the agent is directed to appoint 
Indians to hear and judge the complaints of their fellows 
against one another, subject to the revision of the agent him- 
self, and ultimately of the commissioner. The testimony is 
uniform, I think, as to the salutary and steadying effect of 
these 'courts.' Of course, they are not courts in our ordinary 
sense, for they do not administer law, but merely certain rules 
of the Indian Department. They bear about the same relation 
to courts, in the proper sense of the term, that courts martial 
do ; they are really a branch of the Executive Department 
But their effect in educating the Indians and assisting the 
department in its heavy burden of government has been such 
as to point clearly to the wisdom of following up this good 
beginning (the suggestion of Commissioner Iliram Price, I 
believe) and giving the Indians real courts and real law. This 
is what we must do — extend law and courts of justice to the 
reservations. 

'' A simple thing, indeed, is it not ? Does this seem to my 
reader, I wonder, as it does to me, obviously just, obviously 
wise, obviously expedient? Yet our legislators at Washington 
let it linger year after year, and we cannot get it done. We 
must demand of them that they no longer neglect it ; that they 
abandon any attitude of obstruction upon this subject, any 
mistaken fancy that the Severalty Law has actually done all 
that has been made possible by it. I express the conviction 
not m'erely of one person, but of a vast number of the friends 
of the Indians, in declaring that the one most pressing and 
vital necessity to-day in this matter is that of bringing the 
Indians and all their affairs under the steady operation of law 
and courts. This is saying no new thing. Slany of us who had 
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the honor of advocating the Severalty Law before it was passed 
always coupled it with the demand for extending law to the 
Indians. This necessity has long been obvious ; indeed, it 
sickens one to look back and see how uniform and how pressed 
has been the cry for this, during many years, as the thing 
most needful. 

" Let me repeat some of these utterances. Nearly twenty 
years ago, in 1873, the Indian Commissioner urged this matter 
in his report, and again, in 1874, pressed it with careful,' 
specific recommendations for establishing a system of law among 
the Indians. In 1876, the Indian Commissioner (J. Q. Smith) 
said in his annual report : ' My predecessors have frequently 
called attention to the startling fact that we have within our 
midst 275,000 people, the least intelligent portion of our 
population, for whom we provide no law, either for their pro- 
tection or for the punishment of crime committed among them- 
selves. * * * * Q^r Indians are remitted by a great 
civilized government to the control, if control it can be called, 
of the rude regulations of pett; ignorant tribes. Year after 
year we expend millions of dollars for these people in the faint 
hope that, without law, we can civilize them. That hope has 
been to a great degree a long disappointment, and year after 
year we repeat the folly of the past. That the benevolent 
efforts and purposes of the government have proved so largely 
fruitless is, in my judgment, due more to its failure to make 
these people amenable to our laws than to any other cause, 
or to all other causes combined. I believe it to be the duty of 
Congress at once to extend over Indian reservations the juris- 
d.ction of United States courts, and to declare that each Indian 
in the United States shall occupy the game relation to law that 
a white man does. * * ♦ * j j.^gard this suggestion as 
by far the most important which I have to make in this report.* 

**In 1877, the wise and devoted Bishop Hare said, in a 
passage which was quoted at length by the Indian Commissioner 
in his report of 1883, with renewed recommendations : ' Civili- 
zation has loosened, in some places broken, the bonds which 
23 
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regulate and hold tpgether Indian society in its wild state, and 
has failed to give the people law and officers of justice in their 
place. This evil still continues unabated. Women are brutally 
beaten and outraged ; men are murdered in cold blood ; the 
Indians who are friendly to schools and churches are intimidated 
and preyed upon by the evil-disposed ; children are molested 
on their way to school, and schools are dispersed by bands of 
vagabonds ; but there is no redress. This accursed condition 
of things is an outrage upon the One Lawgiver. It is a dis- 
grace to our land. It should make every man who sits in ihe 
national halls of legislation blush. And, wish well to the 
Indians as we may, and do for them what we will, the efforts 
of civil agents, teachers and missionaries are like the struggles 
of drowning men weighed with lead as long as, by the absence 
of law, Indian society is left without a base.' In this same 
year (1877), Indian agenb* declared over and over again that 
system of law on the reservations was the great need. ; By 
far the greatest need of this agency,' said one of them, 'is 
civil law. Gi\e us civil law and power to execute it.' In 
1878, the Indian Commissioner in his report quoted Joseph, 
the famous and very able Nez Perce chief, as saying that 
' the greatest want of the Indians is a system of law by which 
controversies between Indians and between Indians and white 
men can be settled without appealing to physical force. * * * 
Indians * * * understand the operation of law, and if 
there were any statutes the Indians would be perfectly content 
to place themselves in the hands of a proper tribunal, and 
would not take the righting of their wrongs into their own 
hands or retaliate, as they do now, without the law.' 

'* How many of my readers have ever read that wonderful, 
most moving story of this same Chief Joseph, sent by Bishop 
Hare to the North American Review^ and published there in 
April, 1879 ? In introducing it the bishop expressed his own 
appreciation of it by saying : ' I wish that I had words at 
command in which to express adequately the interest with 
which I have read the extraordinary narrative which follows.* 
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The emphasis that Joseph pays upon the need of law is striking. 
' There need be no trouble,' he declares. ' Treat all raen alike. 
Give them all the same law. Give them all an even chance to 
live and grow. * * * j Quiy ag^ of the government to be 
treated as all other men are treated. * * * j know that my 
race must change. We cannot hold our own with the white 
race as we are. We only ask an even chance to live as other 
men live. * * * We ask that the same law shall work 
alike on all men. If the Indian breaks the law, punish him 
by the law. If the white man breaks the law, punish him also.* 
Bishop Hare enforces this request. ' Indian chiefs,' he says, 
' however able and influential, are really without power, and 
for this reason, as well as others, the Indians should at the 
earliest practicable moment be given the support and protec- 
tion of our government and of our law.' In March of the same 
year (1879), General Miles printed an article on the Indian 
Problem in the NoHh American Revie^v^ in which he pressed 
the need of establishing law and courts of justice among the 
Indians. lie quoted Chief Joseph's words that ' the greatest 
want of the Indians is a system of law,' etc., and he added: 
' Do we need a savage to inform us of the necessity that has 
existed for a century ? ' 

" In 1881, General Crook, General Miles and others, as com- 
missioners appointed by the President to investigate certain 
matters relating to the Ponca tribe, closed their report as 
follows : * In conclusion, we desire to give expression to the 
conviction forced upon us by our investigation of this case that 
it is of the utmost importance to white and red men alike that 
all Indians should have an opportunity of appealing to the 
courts for the protection and vindication of the rights of person 
and property. Indians cannot be expected to understand the 
duties of men living under the forms of civilization until they 
know, by being subject to it, the authority of stable law as 
administered by the courts, and are relieved from the uncer- 
tainties and oppressions frequently attending subjection to 
arbitrary personal authority.' 
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" In 1884, Miss Alice Fletcher said, in a public address 
wholly devoted to the need of law on the Indian reservations : 
' Were the Indians as keen for crime as many believe them to 
be, not a human being would be safe in their midst during the 
present hiatus between the old tribal law and our failure to 
give the protection of the courts. Although matters are not 
at their worst, they are bad indeed, and it is almost futile to try 
to build up a people when the very stay and supports of industry 
and morality are lacking ? * These remarks were accom- 
panied by convincing illustrations of their truth drawn from 
her experience among the Omahas. In Miss Fletcher's 
learned and thorough Special Report to the Bureau of Educa- 
tion on Indian Education and Civilization, published as a 
Senate Document by the United in 1888 (page 142), she com- 
ments again upon ' the need for recasting the entire legal 
position of Indians towards the State and towards each other, 
and of permitting the laws of the land to be fully extended 
over all the various reservations and tribes/ 

" For many years that admirable association in Philadelphia, 
of which Mr. Herbert Welsh is secretary, has urged this matter, 
and as early as eight or ten years ago had prepared a bill which 
embodied it. In a report of Mr. Herbert Welsh to his society, 
made in 1885, he presses (to quote his own word.s) ' the imme- 
diate introduction of law upon ^he reservations.* For years 
also the Boston Indian Citizenship Committee has devoted 
itself to efforts for accomplishing this purpose. In February 
last, it issued a memorial, in which the following language was 
used : ' The Boston Indian Citizenship Committee, in view of 
recent events at the West, renews its solemn appeal to Congress 
and the country for the immediate extension of the ordinary 
laws of the land over the Indian reservations. ♦ * * yf^ 
desire to record our belief that this country has no duty 
towards the Indians so solemn and so instant as that of bring- 
ing these poor people under the protection and control of the 
ordinary laws of the land.* Year after year the same appeal 
hiis come from the Mohonk Conference. 
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** So long, SO uniform, so weighty, so urgent has been this 
appeal for a government of law for the Indians, and yet the 
thing is not done. Why? Perhaps the chief reasons are 
three : (1) That there has been no one man in Congress who 
was deeply impressed with the importance of this particular 
step. Some men there appear to think the Severalty Law a 
finality, instead of one great step to be followed by others. 
(2) That the whole Indian question gets little hold on public 
men, and is crowded aside by tariffs and silver and president- 
making and office-jobbing and pension-giving. (3) That so 
far as questions of Indian policy get any attention, this is 
spent on matters of detail, and in administering and patching 
the present system. But, I may be asked, do you call all this 
effort for the education of the Indians and their religious teach- 
ing, and the improvement of the civil service araonji; them — 
all these things matters of detail ? Well, it would be an 
extravagance to say that, and yet sometimes one can best 
convey his meaning and best intimate the truth by an extrava- 
gance. I am almost ready to answer. Yes, I do. This, at 
any rate, I will say : It is as true now as it was fifteen years 
ago, when Indian Commissioner J. Q. Smith put it on record 
in his annual report: 'That the benevolent efforts and pur- 
poses of the government have proved so largely fruitless is 
* * * * j^jg more to its failure to make these people 
amenable to our laws than to any other cause, or to all other 
causes combined.' It is as true to-day as it was fourteen -years 
ago, when Bishop Hare said it first, and as it was eight years 
ago, when the Indian Commissioner quoted it, with approval, 
in his annual report, and seven years ago when Miss Fletcher 
quoted and indorsed it, that ' Wish well to the Indians as we 
may, and do for them what we will, the efforts of civil agents, 
teachers and missionaries are like the struggles of drowning 
men weighted with lead as long as, by the absence of law, 
Indian society is left without a base.' It is as true now as it 
was thirteen years ago when the Indian Commissioner quoted 
it from one of the ablest of the Indian chiefs, that ' The great- 
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est want of the Indians is a system of law by which contro- 
versies between Indians and between Indians and white men 
can be settled without appeal to physical force.**' 

With such a sentiment on the part of all intelligent people 
familiar with the subject, in favor of giving to the Indians 
full legal rights and remedies, it may appear strange, at the 
first glance, why provision has not been made by acts of Con- 
gress long since giving these sentiments practical effect. 
Several causes have contributed to this result, some of which 
will suggest themselves without reference being made to them 
here. The question that is always asked when this subject 
is under consideration, viz : " Are not the courts of the 
States and Territories in which the reservations are situated 
courts of general jurisdiction, and cannot the Indians be heard 
in those courts in any case brought for or against them ? " is, 
perhaps, the most important and difficult to answer. A sufii- 
cient answer is that in the vicinity of Indian reservations and 
residences a feeling of hostility on the part of the whites 
approaching to bitterness is always engendered against the 
Indians; this feeling of bitterness and bias permeates the 
whole adjacent community and renders it wholly and abso- 
lutely impossible for an Indian to secure his legal rights before 
such a court and jury, so local in its character are the State 
and Territorial tribunals having jurisdiction limited to the 
county ordinarily in which the reservations are situated. So 
that while the Indian has some legal rights and remedies 
nominally in the local, State and Territorial courts, he has none 
practically, and the laws of the State as to property and descent 
have no application and cannot be administered as to him, and 
the only remedy that suggests itself to your Committee is to 
vest in the federal courts jurisdiction to hear and determine 
all cases arising on Indian reservations. This jurisdiction, we 
think, should be conferred upon the circuit courts of the 
United States having jurisdiction in the State or Territory in 
which the reservation is situated, and should extend to all 
cases both at law and in equity arising on an Indian reserva- 
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tioD in any State or Territory and to all crimes committed on 
such Indian reservation, and to all questions hereafter arising 
between a band or tribe of Indians and the United States or 
any officer thereof. 

The question whether Congress has the constitutional powers 
to vest this jurisdiction is important, but the Committee are 
unanimous in the opinion that Congress has this power, and that 
such jurisdiction should be conferred. 

In coming to this conclusion, the Committee has not been 
unmindful of the rule laid down by the supreme court of the 
United States in the case of '' The Cherokee Nation against 
the State of Georgia, that an Indian tribe, within the United 
States, is not a * foreign state,' within the meaning of the second 
section of the third article of the Constitution, and cannot sue 
in the courts of the United States." 

At this time it will be conceded by all, we trust, that the 
judicial power of the United States extends beyond the limits 
prescribed by section 2 of article 3 of the Constitution, and 
must be co-extensive with the cases 'at law and in equity that 
may arise in the administration of the Constitution and laws in 
any territory or place that is under the absolute and undisputed 
control of the United States. Such is the condition of all 
Indian reservations. One member of the Committee, Mr. 
Ilornblower, who was not able to attend the meeting of the 
Committee, has expressed his views as follows : 

" To illustrate my idea : Take the Pine Ridge reservation in 
South Dakota, while within the boundary lines of the State of 
South Dakota it is within the exclusive jurisdiction of Congress 
as much as is the Territory of Oklahoma or the District of 
Columbia. Congress has the same right to establish courts in the 
Pine Ridge reservation of both criminal and civil jurisdiction as it 
has to establish courts in Oklahoma or the District of Columbia. 
Having such right, it can exercise the right by conferring juris- 
diction on the United States circuit or district courts. The 
name of the court is wholly immaterial. The United States 
Constitution merely provides for a supreme court and such 
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. inferior courts as Congress may establish. If Congress can con- 
fer jurisdiction upon the proposed Territorial court over the 
Indian reservations, it can confer the same jurisdiction upon 
the existing Territorial courts and the existing United States 
circuit and district courts. At least so it seems to me." 

The Committee had under consideration various propositions, 
all looking to granting to the Indians all the legal rights and 
remedies that the people of the State or Territory in which the 
reservations are located possess. The proposition to treat all the 
reservations as one consolidated Indian Territory, so far as the 
exercise of judicial power is concerned, and then extending jur- 
isdiction over all this territory to the territorial court of Okla- 
homa Territory and adding two or more judges to that court, 
and dividing the various reservations into classes and assigning 
these classes to different judicial districts in which nisi pritts 
courts should be held, and providing that the judges of said 
court should sit in banc to hear and determine appeals received 
much consideration, and a report was prepared by one of the 
Committee recommending this system. Others of the Com- 
mittee objected to this upon various grounds : 

First — That it rendered our judicial system, already too 
complicated, more complicated and difiicult to understand and 
practice. 

Second — That it increased the federal patronage and the 
expense of the judicial department. 

Third. — That the legal rights and remedies would not be so 
well understood and administered by such courts as by the 
Circuit Courts of the United States, which are familiar with 
all the laws of the States and Territories jipplicable to cases 
coming within their jurisdiction. 

Fourth. — That to organize new courts to exercise this 
exclusive jurisdiction would require a voluminous act of Con- 
gress prescribing rights and .remedies and rules of practice, all 
of which could be avoided by conferring the jurisdiction 
directly upon the circuit courts. Hence, this proposition was 
abandoned by the Committee, and the one recommended in 
the report herewith submitted was adopted in place thereof 
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The Committee, therefore, report the following resolutions 
and recommend their passage by the Association, viz : 

Resolved^ That the American Bar Association recommend 
that exclusive jurisdiction be forthwith vested by Congress in 
the circuit courts of the United States and supreme courts of the 
Territories to hear and determine all cases at law and in equity 
that may arise, and to try all offenses that may be committed 
on Indian reservations situated in any judicial district or 
Territory, and to administer all estates of the inhabitants 
thereof in accordance with the laws of the respective States and 
Territories in which the reservations may be respectively 
located. 

Resolved^ That the American Bar Association recommend 
that such jurisdiction extend to all cases arising between any 
band or tribe of Indians and the United States or between 
such band or tribe and any officer of the United States, and 
that the amount of fees to be paid in any case to an attorney 
for Indians be determined in all cases by the court. 

Resolved^ That the secretary of this Association transmit a 
copy of this report to the President of the United States, the 
Hon. Secretary of the Interior, the Hon. Commissioner of 
Indian Affairs and to each member of Congress, accompanied 
by a copy of the proposed act of Congress herewith reported. 

JOHN B. SANBORN, 

Chairmmi. 



The form of an Act conferring upon the Indians residing 
upon the reservations in the various States and Territories all 
the legal rights and remedies possessed by citizens of the 
United States. 

An Act to extend the jurisdiction of the circuit courts of 
the United States, and of the supreme courts of the Territories, 
to all cases, civil and criminal, arising on Indian reservations, 
or between Indians and white men in the respective judicial 
districts and Territories in which the reservations are located. 
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Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. 
Section 1. The Circuit Courts of the United States and 
the Supreme Courts of the Territories shall have exclusive 
original cognizance of all suits of a civil nature at common 
law of in equity arising between the inhabitants or occupants 
of, or upon the various Indian reservations, in their respective 
circuits and Territories, and all such cases shall be brought in 
the judicial district or Territory in which the reservation whereon 
such cases arise is located. 

Sec. 2. The Circuit Courts of the United States and tlie 
Supreme Courts of the Territories shall have exclusive origi- 
nal cognizance of all cases not now existing and hereafter aris- 
ing, whether in contract or in tort, between any band or tribe, 
or class of Indians, or any individual Indian and the United 
States or any officer thereof Such cases shall be brought, 
heard and determined in the judicial district or Territory where 
the plaintiff resides. All such causes shall be commenced by 
the plaintiff filing the^ complaint or petition, specifying the 
relief asked and the grounds thereof, with the Clerk of the 
Court in which the action is brought. The Clerk of the Court 
shall forthwith transmit to the Attorney-General of the United 
States a certified copy of the petition or complaint, and the 
United St^ites shall have sixty days thereafter in which to 
appear, plead and defend against said action, and thereafter 
such cases shall proceed to final hearing and judgment in the 
same manner as other cases in said Court. Whenever in such 
causes judgment is rendered against the United States the 
Clerk of the Court shall transmit a transcript thereof forthwith to 
the Secretary of the Treasury, who shall without unnecessary 
delay transmit his estimate to Congress for an appropriation 
to pay the same. Appeals shall be allowed to either party 
from all final judgments and decrees in all cases, civil and 
criminal, brought under the provisions of this act in the same 
manner and to the same court lus in other cases heard and 
determined in said courts. 
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Sec. 3. The Circuit Courts of the United States and the 
Supreme Courts of the Territories shall have exclusive cogni- 
fZance of all crimes and offenses committed upon any Indian res- 
ervation located in any judicial district in the respective cir- 
cuits, or in any Territory, and all such cases shall be heard and 
determined in the Circuit Court in the judicial district in which 
such reservation is situated, or, when located in a Territory, in 
the Supreme Court of such Territory. 

Sec. 4. All the laws of the respective States and Territories 
in which any Indian reservation is situated, or wherein an 
Indian resides, not in conflict with the Constitution and laws 
of the United States, or with tlie provisions of any treaty, 
shall be extended to, and are hereby made applicable to, all peo- 
ple inhabiting or occupying, or who for the time being may be 
upon any Indian reservation, and said circuits and Territorial 
courts in all mutters pertaining to the administration and set- 
tlement of the estates of deceased persons, including the pay- 
ment of debts and making final distribution of such estate, 
shall administer the laws of the St^teor Territory in which such 
Indian reservation may be situated, and under such rules of 
practice as may be prescribed by said courts respectively. 

Sec. 5. The Circuit Courts of the United States and the 
Supreme Courts of the Territories are hereby authorized and 
directed to adopt such rules of pnictice to carry into effect more 
fully the provisions of this act as the judges of the said courts 
may deem advisable and not inconsistent with the Constitution 
and laws of the United States. All contracts or agreements 
by Indians to pay for legal services shall be void until approved 
by the court wherein the action is brought or services rendered. 

Sec. 6. This act shall take effect and be in force from and 
after its passage. 
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COMMITTEE ON UNIFORM BILL OF LADING. 

To the American Bar Association : 

The Committee on the Adoption of a Uniform Maritime 
Bill of Lading respectfully reports : 

That Congress by an Act passed at the last session has 
legislated on the subject referred to this committee, giving the 
carriers from or between ports of the United States and 
foreign ports exemption from faults or errors in navigation in 
the management of a vessel, provided the owner has exercised 
due diligence to make the said vessel in all respects seaworthy, 
properly manned, equipped and supplied. And forbidding the 
insertion of any clause or agreement in the Bill of Lading 
whereby the owner shall be relieved from liability arising from 
negligence, fault, failure in proper loading, custody, care, or 
proper delivery of the merchandise or property. The provision 
exempting carriers by water from liability from fault or error 
in navigation is, in fact, the same as that which carriers are 
allowed to contract for by the law of most other countries, and 
it would seem desirable to have uniformity in the law of other 
nations with that of fhe United States in respect to the rule 
f irbidding any exemption from liability for failure in the load- 
ing, care and delivery of the cargo. But .it does not appear 
to be within the province of this Association to attempt to 
effect this object. As Congress has adopted a rule limiting 
the liability of carriers by wnter and their right to exemption 
there would seem to be no further reason for the continuance 
of this committee, and they therefore respectfully ask to be 
discharged. 

MORTON P. HENRY. 
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COMMITTEE ON FEDERAL CODE OF CRIMINAL PROCEDURE. 

To the American Bar Association : 

Gentlemen : — The undersigned, on behalf of the Committee 
on Federal Code of Criminal Procedure, respectfully reports 
progress ; that is to say, that various members of the Com- 
mittee have had conferences in relation to the same. That on 
examination it was found inexpedient to attempt to secure any 
action at the late short session of Congress, and that, if it should 
be the pleasure of the Association to continue the Committee, it 
is their purpose to take such steps as they are able at the 
forthcoming session of Congress to carry out the views of the 
Association. 

Yours respectfully, 

JOHN F. DILLON, 

ChairmaUy 
WALTER B. HILL, 
CHAS. CLAFLIN ALLEN, 
GEO. P. WANTY. 
August 23, 1893. 
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PROCEEDINGS 



SECTION OF LEGAL EDUCATION. 

A meeting of the Section of liC^l Education of the 
American Bar Association was held at Plymouth Church in 
the city of Milwaukee, August 30th, 1893. 

(T(H)rge M. Sliarp, of Maryland,' stated that at an informal 
meeting of a number of gentlemen interested in legal educa- 
tion, held at Saratoga in August, 1892, during the session of 
the American Bar Association, it was decided to call a more 
general meeting of those intei-ested in legal education, to be 
held at Milwaukee in August, 1893, during the session of 
tlie Ass(K;iation ; and that a committee of five had been 
appointcKl by tliat confeivnce to prepare plans and issue invita- 
tions for such a meeting. This committee was composed of 
James Bradley Thayer, of Massachusetts, Chairman ; Simeon 
E. Baldwin, of Connecticut ; VV^m. G. Hammond, of Missouri ; 
Ed. Baxter, of Tennessee ; and George M. Sharp, of Marjdand, 
SiK^retary. 

Mr. Thayer being unavoidably absent, Mr. Sharp, Secretary 
of that Committee, called the meeting to order. 

Temporary offiaM-s of the Set;tion were dien elected as 
follows : Chairman, Simeon E. Baldwin, of Connecticut ; 
Secretary, Cieorge M. Sharp, of Maryland. 

The Chairman stated that an addition to the by-laws of 
the Bar Association had been adopted at the meeting of the 
Association, known as By-I^aw XIV, which authorized the 
organization of this Section. 

The By-Law was then read by the Secretary, and was as 
follows : 
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BY-LAW XIV. 

1. A Section of the Association t(^ be known as the 
Section of Ijegal Education is hereby established, which shall 
meet annually in connection with the mc^eting of the Associa- 
tion, but not during such hours as the Association is in session. 

2. Its object sliall he the discaission of methods of legal 
education, and it may make rtxH)mmendations to the Associa- 
tion, which shall bi^ n^fenvd by the Association to the Com- 
mittee on Ix^al p]du(-ation. 

I^. The pnx^H'dings of the Section may Ix? publishwl from 
time to time at the discri'tion of the Executive Committee, 
and (m the i^'commendation of the Committee on Publications 
of the Association. 

4. All members of the Association who desire, may enrol 
themselves as members of the Secrtion, and persons not eligible 
for meml)ership in the Association, but who are engaged in 
teairhing law, may lx» admitted to the privilege of tlie floor at 
any minting of the Section by vote of the Section. 

5. The Section shall l)e organized by the annual appoint- 
ment of a President and Secret4ir}* by the StHtion at its first 
session. 

The Chairman stated tlmt this nu^eting of the Section was 
held for organ izsition under the By-I^w which had Ixn^n read. 

The Chairman requested all the gentlemen present, who 
desired to enrol themselves as membera of the Section, to 
sign their names in the Clerk's Book. The following gentle- 
men then enrolled themselves as membei's of the S(H*tion : 

Austin Abbott, New York. 

Leonard A. Jones, Massachusetts. 

Emlin McLain, Iowa 

James F. Colby New Hampshire. 

William G. Hammond Missouri. 

GEORaE D. Watrous Connecticut. 

Edward V. Raynolds, Connecticut. 

Edwin Burritt Smith, Illinois. 
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Fbed£rick B. Hebard, Illinois. 

Joel W. Tyler, Ohio. 

Harvey B. Hurd, . . Illinois. 

Henry Wade Rogers, Illinois. 

1\ W. Meldrjm, Georgia. 

George M. Sharp, Maryland. 

Charles Claflin Allen, MisBoari. 

Simeon E. Baldwin, Connecticut 

Talcott H. Russell, Connecticut. 

Edmund 11. Bennett, •••.... Massachusetts. 

Samuel C. Bennett, Massachusetts. 

Robert S. Gould, Texas. 

Allen R. Bushnell, Wisconsin. 

W. H. H. Russell, Michigan. 

Newell K. Kennon, Ohio. 

Burr W. Jones, Wisconsin. 

Frank C. Smith, New York. 

George P. Wanty, Michigan. 

Samuel Williston, Massachusetttt. 

It was resolved that a committee of three be elected to 
nominate a permanent chairman and secretary of the Section. 

The following genitlemen were then elected members of the 
Committ^H3 : Messrs. McLain, Colby and Hurd. 

The Committc»e reported, nominating the following gentle- 
men for ptTuianent chairman and secretary, who were then 
ehx'tcd : Chairman, Henry Wade Rogers, of Illinois ; Secre- 
tary, (Jeorge Mi Sharp, of Maryland. 

It was resolved that a cx)mmittee of three Iw elected to 
prepare by-laws or rules for the Section. 

The following Committee was elecixxi : Messrs. Hammond, 
Rogers and Sharp. 

Austin Abbott, of New York, tlien rtwi a paper 
entitled " Existing Questions of Legal Education." 

{See the paper at the end of these Minutes.) 

After some discussion on Mr. Abbott's paper by tlie 
memU^rs present, the Section adjourned, to meet at the same 
placx^, on Friday, September 1st, at 3 o'clock. 
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September let, 189S. 

The Section of Legal Education of the American Bar 
Association met pursuant to adjournment. 

William G. Hammond, Chairman of the Committee, 
elected at the last meeting, to prepare By-Laws or Rules for 
the Section, reported that the Committee had considered very 
carefuUy the matter of the oi'ganization of the Section, and 
concluded that the organization should be as simple and 
elastic as possible, and on behalf of the Committee offered 
the following resolution, which was adopted : 

^^Mesolved, That the Chairman and StxTCtary of the Section 
of Ije^l Education, and the Chairman of the standing Com- 
mittee on I^egal Education of the Bar Association, for the 
time being, shall constitute an Executive Committee for the 
Section with the usual powers of such a committee." 

Emlin McClain, of Iowa, then read a paper. 

{See the paper at the end of these Minutes,) 

William G. Hammond then read a paper prepared by 
Samuel Williston, of Massachusetts. 

{See the paper at the end of these Minutes.) 

The Section then adjourned to meet in August, 1894, 
during the session of the American Bar Association ; the time 
to be fixol by the Executive Committee. 

GEORGE M. SHARP, 

Secretary, 
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READ BY 

AUSTIN ABBOTT, 
of new york. 

[before the section op legal education.] 

EXISTING QUESTIONS OF LEGAL EDUCATION. 

In rising to respond to the request of your committee, I 
desire, first of all, to express mj sense of our indebtedness to 
them for their very instructive report. They have surveyed 
and mapped out before us the present condition of American 
Legal Education. For one, I have received from their report 
much light both upon scope and upon methods of instruction. 
They have given us a great store of information, and have 
added what I have found to be very helpful comments on the 
facts they have given us. 

The committee conclude that for the majority of American 
Law Schools the required course cannot exceed two years ; and 
they recommend that some elective studies in higher juris- 
prudence be added to the two years course, and they show 
very clearly that post-graduate courses are needed. They 
present much information as to methods of instruction, and it 
appears to me that the best way to fulfil the present purpose 
is to lay before you the questions raised in my mind by this 
report in connection with my own as yet brief experience in 
instruction, in the hope that in the ensuing discussion the 
views expressed by others may aid many of us. 

I will, therefore, ask your attention to the following points : 

I. The new phase of law presented by Existing American 
Jurisprudence — Rules suited to the Condition of our People. 

II. How far ought Law Schools to teach Procedure ? 
(1.) Is it practicable ? 

(2.) If taught, should it be before, after or concurrently 
with Substantive Law ? 

(371) 
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III. In Respect to Special Methods of Class Work : — 
(1.) Where a text book is the basis of Instruction, should 

the teacher's exposition precede or follow the readin ? 

(2.) Should students be catechised on what they have heard 
and read ? 

(3.) CiU written exercises be utilized? 

IV. Post Graduate Law Courses. 

I. The New Phase of Law Presented by Existing 
American Jurisprudence. 

Theories of the proper scope of Legal Education naturally 
vary according to one's habitual conceptions of the law itself. 

Many of the profession, including perhaps now, as doubtless 
heretofore, a great majority of instructors in law and of writers 
on jurisprudence, are accustomed to regard law as a fixed sys- 
tem of urichangeable principles together with the deductions 
which logic dictates in the effort to apply those principles to 
new cases or varying circumstances. 

This conception is evidently founded on the Common Law. 
Its adherents readily concede that the science of law includ.s 
such of the doctrines of Equity as by long recognition have 
become hardened into rules, and to some extent imitated and 
adopted by the courts exercising jurisdiction at law ; but they 
seem to treat any movement of Equity beyond these rules as 
an anomalous interference with law, — a disturbing force from 
without, — which must, indeed, be recognized and allowed for, 
but is nevertheless foreign to the fundamental conception of 
law as a harmonious system of predetermined uniform rules. 

W^e shall, doubtless, all agree on the soundness and, indeed, 
the necessity of this conception of law as a part of any just 
theory of modern jurisprudence, and a hundred years ago it 
was fairly adequate. But I desire, in connection with it, to 
direct your attention to the necessity at the present day of 
recognizing and co-ordinating with it another and very differ- 
ent conception. Let us for a moment turn away from our 
books, which are all more or less modelled, or at least influ- 
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eaced, by the old conception of law, and watch the courts of 
this country to see what they are actually doing. What is the 
"law " which we are now administering? What the method 
of reasoning that even common law courts are really pursuing ? 
Is it simply a system of logic, having inflexible commands of 
a superior for its premises, and the inflexible lines of a syllo- 
gism as its deductions ? An examination of the current reports 
of the decisions of the courts of last resort will show that, while 
many cases are decided upon that principle, a considerable pro- 
portion even of common law cases are decided upon principles 
of utility. Onr law courts not only use something of the 
same freedom in looking for premises in the doctrine of good 
faith that courts of equity have always used, but courts of law 
and courts of equity alike are now using like freedom in look- 
ing for premises in the present interests of society. Cases are 
now frequent in which our courts of last resort are guided in 
their decision by considering which of several rules will work 
the best. 

This is not the jurisprudence of a system of commands; it 
is the jurisprudence of common welfare wrought out by free 
reasoning upon the actual facts of life. American jurispru- 
dence as actually administered to-day is the jurisprudence of the 
commonwealth. 

In some few matters the law still finds its premises in Rev- 
erence for the Divine, as did Ecclesiastical and Canon Law. 

In a large class of matters it finds its premises in the Con- 
stitutions and Statutes, which are in the nature of commands; 
and upon all things within their scope we reason as strictly 
from them as did the Common Law, which proceeded from 
premises furnished by monarchical legislation, and by the 
equally inflexible usages of the realm. 

But the great mass of the business of our courts, to-day, 
turns upon questions not wholly foreclosed by the history of 
the past. The question, What is the traditional law that has 
come down to us ? is still asked ; but another question is always 
open, viz : Does our situation to-day suggest the wisdom of a 
deviation from that traditional law ? 
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The key-note of this good change was struck when our 
courts determined that, notwithstanding the unqualified adop- 
tion of the English Common Law by our Constitutions, they 
would apply and enforce only so much as is suited to our 
condition. 

From that time forth it has always been, for a Court of 
last resort, a legitimate enquiry, what rule on the subject 
under consideration is suitable to the condition of our people ? 
and a legitimate course to disregard common law rules when- 
ever unsuitable, and to consult the common welfare of the 
people, as sound premises for the decision of any question not 
foreclosed by statutory authority. 

Those who have not examined the subject may be surprised 
to see how far this principle is now tacitly embodied in our 
law. ■ I would characterize the existing American Jurispru- 
dence as Suitable Jurisprudence. Historical Jurisprudence 
shows us how we reached our present level ; Analytic Jurispru- 
dence clears our conceptions of the various possible rules ; Com- 
parative Jurisprudence gives us breadth of view in comparing 
them. But existing American Jurisprudence looks also to the 
actual situation of aflFairs. All the phases of Jurisprudence 
treated in the books are tributary to the wisdom and caution 
necessary in working out the development — now steadily going 
on,whether we recognize it or not — the construction of a Juris- 
prudence of utility, a jurisprudence which, recognizing the 
unspeakable value of all the traditions of the past, and 
respecting the limits of statutory command, seeks also for the 
premises to be found in the welfare of the community, and 
reasons from them, too, in ascertaining what principles are 
suitable to be received as governing the administration of law 
among our people. It would be easy to show that this change 
in the conception of law is necessitated by our condition, and 
that its future advance is inevitable. 

This, then, I suggest should be, and sooner or later must 
be, included within the outline or framework of American 
legal education. To do this we must, as our courts of last 
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resort and our ablest counsel already do, add to the process 
of reasoning upon the technical premises furnished by the 
common law, broad views of the sociologic and ethical con- 
siderations which ought to control in a balanced conflict of 
authority, or an absolutely new question. Every department 
of human knowledge should be laid under contribution to 
furnish this new jurisprudence of the Commonwealth — a juris- 
prudence which respects the past, but moves forward according 
to the requirements of the welfare of the present and the 
immediate future. 

Unless all signs of the times fail, the American system of 
independent legislation in the several States, and an elective 
judiciary and the growing appreciation by the people at large 
of the science of public and social economy, are steadily 
diminishing the area and relative influence of the common 
law, bringing into inevitable disrepute the idea of law as a 
command, enlarging in every direction the domain of Equity, 
and raising into its true importance the judicial recognition of 
sound reasoning upon the consequences of a rule, as a safe 
guide in an ever-increasing class of cases. 

I hazard nothing in predicting that American jurisprudence 
will soon be recognized as being as far in advance of the 
common law of the books as a true democratic common- 
wealth is in advance of a monarchical government by edict 
and decree. 

Our schools must not, therefore, exclude or ignore, as some 
theories of legal education do, the quality of statesmanship 
which is legitimately entering the domain of our law, by the 
door of Equity, and through the vestibule which the novel 
conditions of a new country have formed. 

I desire to see founded, in my law school I hope, but at all 
events in some conspicuous and influential centre, a professor- 
ship of the Ethics of Jurisprudence, or the Sociology of Jur- 
isprudence, or both — the jurisprudence of utility in the broadest 
sense — Suitable Jurisprudence. I do not mean professional 
ethics, or theological ethics applied to law, nor abstract ethics 
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in any sense. I mean a chair whose incumbent shall first 
dissect out and hold up to view the extent to which our 
highest courts to-day, in causes presenting novel questions aiid 
questions involving a conflict of authority, or even old ques- 
tions on a new situation, are deciding against authority, upon 
practical grounds, which, on analysis, are found to be economic, 
ethical or sociologic. He should then show to what extent 
the efforts of the ablest counsel are already characterized by 
the appreciation and the discussion of such considerations. He 
should then develop the principles which should form, guide 
and limit such discussions. In other words, he should open 
the connection between the welfare of the community and the 
actual judicial usages of to-day, which permit a reconsideration 
of traditional law in view of the needs of the present time. I 
do not propose departures from any settled doctrine or appli- 
cation of the law, nor an innovation of new doctrines. But I 
put this proposition : When a question has to be decided on 
which there is no adequate authority, or on which a conflict of 
authority requires the court to decide which of two rules is to 
be followed, the bar are invited to a discussion of the question 
in view of its public merits. Then is the opportunity for men 
capable of handling such open questions in the light of the 
relative fitness of each rule to the conditions, usages and needs 
of our communities and by the test of intrinsic justice. And 
the bar, instead of being disconcerted or embarrassed by the lack 
or the uncertainty of authority, should find in such cases, as 
many of them already do, a golden opportunity for their most 
successful work. We have left far behind us the common law 
idea that for the courts of last resort non-statutory law is in 
the nature of a command. We have left far behind us the 
old conception of equity as merely the chancellor's idea of what 
is fair in the particular case. Our courts are steadily at work 
in a course which is developing the idea that if among con- 
flicting rules urged upon them with sanction from the past 
they can ascertain which is the most useful to the people in 
the judicial sense of utility, that rule should be applied whether 
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precedents exist or not, or even though precedents forbid. I 
do not propose that the Law Schools should try to accelerate 
this development, even if they had the power. If they are to 
exert an influence on its progress, I incline to think it should 
be a conservative influence. But they cannot long ignore it. 

11. How Far Ought Law* Schools to Teach 
Procedure? 

This question, whether the schools should teach Procedure, 
suggests two distinct points. (1.) Is Procedure important as 
a part of the Science of Law ? (2.) Is it practicable to teach 
it in schools ? As to its importance : Is it not clear that the 
great need of the bench now is a trained bar ? Every judge 
is painfully familiar with the burden imposed on him in the 
administration of justide by a mass of crude and ill-digested 
allegation and proofs thrust before him by attorneys who may 
have systematic ideas of the general principles of the law, but 
are ill trained in the scientific application of those principles. 
The reports of our courts of last resort teem with the wrecks 
of mispleadings and mistrials. 

No greater service could be rendered to the secular interests 
of society or to our profession than to harmonize and unify 
our knowledge of procedure, so that wrangles upon practice 
might be reduced to a minimum, and the time of the courts 
and bar more fully given to those noble contests of the forum 
which serve the welfare of the world by quieting controversies, 
removing causes of offense, and developing principles and rules 
of justice and fair dealing. 

How quickly the function of the profession rises to its true 
dignity when cases like the Geary law, Chinese Registration 
case, the Chicago Sunday opening case, the Borden murder 
case, in the hands of well-trained practitioners move promptly 
and smoothly on, each side understanding and respecting the 
rules of forensic contest, and devoting their energies to real 
contention on the merits. When trained practitioners deal 
with a cause in such a manner, sarcasm at lawyers ceases, and 
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the country looks on with intense interest and undisguised 
admiration. 

What a boon to our community it would be if the practice 
of the law could be lifted above the entanglements of half- 
understood Procedure, and if a bar trained in the logic of 
pleading and the practice of adducing evidence, and a bench, 
freed from the incessant duty of correcting errors in practice, 
could devote themselves fully to the free and useful reasoning 
of the Modern American Law upon the usages of business and 
the interests of commerce and society. 

But is the School the place to teach Procedure ? The old 
theory seems to be that the Law School is a device to provide 
such systematic learning of substantive law as office training 
does not afford. The student was supposed to learn Procedure 
in an office ; and, because the office time was engrossed in Pro- 
cedure, and little time left for study of principles, the Law 
School was to furnish that part of legal education which the 
office wholly neglected. The Law School is considered by 
many as merely supplementary or preliminary to education in 
an office. 

Of later years I should judge broader views have begun to 
prevail. It is now seen that Procedure is not a trade to be 
learned after studying Legal Principles in a book, any more 
than Surgery is a trade to be learned after studying Anatomy 
in a book. 

Professor Langdell's courses in Equity Pleading, Professor 
Ames' History of Assumpsit, Professor Thayer's Development 
of the Jury, and other recent lines of original instruction, show 
the advance which has been made. It is now seen that Plead- 
ing and Evidence are the procreative parts of Law. Procedure 
is not "adjective law." It is Verb law. If we wish to See 
living Law, Law in motion, we must see it as Procedure 
develops it. Law is a part of the science of life. It is in 
itself a living science. Its subject is Life Regulated. If we 
wish to teach Law in its true character as a force we must 
show it as it acts. If we wish to teach or to investigate any 
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principle accurately, it is indispensable to take notice of how it 
works or is worked in actual application. Modern Law sub- 
sists in its application. Its principles, when treated as abstrac- 
tions, may doubtless be classified and catalogued, but they 
cannot be adequately appreciated with precision until regarded 
in their application. 

Against teaching Procedure I have heard it objected that 
Law Schools are not established to teach a trade. If this 
means that the practice of the law is a trade, we may well 
challenge the statement. There are already an adequate num- 
ber of men in the profession who desire to be great lawyers 
while they " hate practice." They who make this the measure 
of their ambition are about as wise and successful as soldiers 
who want to be generals and despise tactics, sailors who want 
to be admirals and hate navigation. The practice of the law 
is the evidence and measure of its usefulness to the community. 
The " trade " notion stigmatizes not the practitioner, but the 
sordid mercenary spirit ; and, whether it be in the practitioner 
or the judge, the professor or the author, makes no difference, 
except that the higher it goes the worse it is. 

But how far is it practicable to teach Procedure in the 
schools ? On this question I must speak with more reserve ; I 
am seeking for light upon it. In what I say of Procedure let 
it be understood that I am not speaking of the mechanical 
parts of the clerical function, but of the rules of regularity to 
be observed in litigation and the principles and reasons which 
underlie them all. 

My impression is that it will be found easier to teach sub- 
stantive law and Procedure in connection, than to teach sub- 
stantive law alone. I do not mean easier for the teacher, but 
easier for the learner. 

This question connects itself with the more specific topic of 
particular methods. Let me consider them together. 

I came to the task of Legal Instruction with no other prep- 
aration than having had a long succession of students in my 
office, and having observed their progress and their difficulties. 
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In endeavoring to assist them, I have found, of course, that 
different minds learn differently; but if my observation is cor- 
rect, the great majority of students learn more intelligently, 
more rapidly, and more exactly by dealing first with the con- 
crete and rising thence to understand the abstract, rather than 
studying first the abstract principle and seeking afterward to 
apply it to concrete cases. 

To illustrate, — at the Law School I took up the course as I 
found it, and carried the class through the text book on Com- 
mon Law Pleading. With all my efforts at clear explanation 
I found that at the end of the subject a considerable percentage 
of the class had very inadequate conceptions of the count, the 
verification, the similiter, etc., etc. I then printed a poster 
taken from an actual case in our courts decided just before the 
abolition of Common Law Forms, and distributed copies among 
the class, as an illustration of all the elements in the process 
they ha4 been studying. It was of great advantage in clear- 
ing up the misconceptions which the course had left. The 
next year I commenced my course with that same paper ; and 
after a brief introductory exposition of the reason why plead- 
ings are used, and of the general course of pleading in a com- 
mon law suit, I distributed the poster, and required one 
student after another to rise, read aloud each a single sentence, 
and give in the fewest possible words his idea of the fact that 
sentence brought into the case, or the legal function it per- 
formed, in that extended dialogue on paper which we term the 
pleadings. The students were thus required to handle the 
thing itself, not as an illustration of what he had studied, 
but as a preparation for study. As we went on I printed six- 
teen declarations, each appropriate to one of the most impor- 
tant actions in American Common Law Practice. I found 
that this method of putting the thing to be studied into the 
hands of the student to be studied in advance awakened inter- 
est, induced what I may call vivid thinking, and enabled them 
to form clear conceptions of the abstract principles they were 
endeavoring to apprehend. And this addition to the course. 
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instead of lengthening it, actually accelerated our progress, 
shortened the time needed, and secured a clear-headed under- 
standing of the subject in a far larger proportion of the class 
than when I gave first the principles and then the actual case 
as an after illustration. 

I pursued the same method with Equity Pleading ; a long 
bill with answer and replication taken from the records of our 
old Court of Chancery in its later years, was our first intro- 
duction to that subject ; and the first lesson consisted in analyz- 
ing the bill in class as a careful solicitor would do, writing in 
the margin opposite each paragraph the key words or gist 
of that portion of the bill as suggested by members of the class 
and corrected, if necessary, by me. In doing that the mysteries 
of the "narrative part,*' the ''charging part," the "jurisdic- 
tion clause,** etc, etc., became clear to them all, and the way 
was prepared for studying intelligently the principles of plead- 
ing in equity. 

In the same manner I have treated Code Pleading, by pre- 
fixing to the cases in pleading given out to be read by the 
class the very pleading under discussion by the court ; and in 
each case where the pleading was held faulty, a part of the 
exercise is to correct it. 

The effect of printing the actual pleading which was drawn 
in question, and the various views of it taken — first by the 
court of first*instance, and then on the intermediate appeal, and 
lastly by the court of last resort, has been to awaken in the 
class the most lively interest in the question. They have been 
able to handle, so to speak, the very weapons of contention, to 
enter into the professional controversy intelligently; they 
have found out the legal significance of the language used, 
and the value of clear-headed thinking and accurate expression. 
And with the actual pleading before us, the mode of varying 
the legal effect by amendment has shown clearly the scope of 
each cause of action, and the elements involved in it, and in 
kindred or slightly different causes. 
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I have found the same principle applicable to other studies. 
The difficulties of the Statute of Frauds are prepared for by 
putting a copy of the Statute into the hands of every student 
in the class-room, and a collection of short contracts of each 
class, some complying with the statute, some obnoxious to it, 
and some on or near the line. So with deeds or declarations 
of trust, with mortgages, with assumption clauses, with guar- 
anties, equitable conversion, and the rule that oral evidence is 
not admissable to vai^y a writing. Hardly any subject have I 
touched that I have not found clear thinking and ability to 
grasp legal conceptions and master principles greatly promoted 
by dealing first with the thing itself as a preparation for the 
abstract propositions of substantive law. 

This way of requiring students to deal with legal instru- 
ments of various kinds in connection with their study of general 
principles or of particular cases, affords another great advan- 
tage, namely, the training it incidentally gives in clearness and 
precision in the use of legal language. 

More than one-half the litigations of to-day involve contro- 
versies about the use of language. 

A large part of the unnecessary contests about Procedure 
which afflict our courts result from lack of clear expression in 
the pleadings and proceedings of the attorneys, and from that 
vagueness and inexactness of thought which always accompa- 
nies the habitual use of obscure and indefinite language. And 
contests on the merits which involve no questions of Procedure 
very often turn on similar inexactness or ambiguity in the 
legal instruments which attorneys draw. If the student is 
trained in general principles by the aid of actual instruments,' 
he gains incidentally a sense of the importance of clearness 
and an ability to secure it for himself, which is invaluable to 
him, and to the court whose officer he is. " The power of 
clear statement," said Daniel Webster, "is the great power at 
the bar.'' 

It appears to me, therefore, that the principles of Law and 
Equity can most usefully be taught with the aid of actual 
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instances of application, used not so much as after-illustrations, 
but as presenting facts which enable the student to form a 
vivid and actual conception of the problem, and to deal with 
the actualities as the materials for generalization. If I am 
not mistaken, the great source of error in our attempts to state 
substantive law is too broad generalization. The student 
should be taught not merely the generalization, as in text 
books, nor merely the process and results of reasoning upon 
it as in case-law studies ; he should also be provided with the 
materials for forming a vivid conception of those things from 
comparing which the principle is drawn and to the regulation 
of which the principle is to be applied. 

When I first tried this method, the former Dean of our 
School said that '^ it was like a demonstration in anatomy : we 
had the cadaver upon the table, and there was no misunder- 
standing the principle explained by its dissection.** 

This gave me encouragement, for it suggested that I was 
only conforming to the general advance made in other depart- 
ments of education, and, on inquiry, I found that the most 
characteristic feature of the improved methods of teaching 
other branches of science is the sending of the student, the 
very first thing, into the laboratory. He who is to understand 
intelligently the results of spectrum analysis must, as a part of 
his preparation, handle the spectroscope and scan the spectrum 
of various substances. He who is to grasp adequately the 
conceptions which the study of the principles of astronomy or 
electricity requires, needs to handle the instruments of preci- 
sion as a part of his introduction. The time spent on this 
handling of things is not time added but time saved to the 
course, by reason of the better power it gives the mind. 

The old method of education is for the teacher to communi- 
cate the results of his own studies and his scholars learn them 
as the beginning of theirs. The modern method is to prepare 
them for beginning where he left off by leading them through 
some of the paths which he or other investigators pursued to 
reach that elevation. The old method is the more natural and 
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easier for the teacher ; for he who by a long course of labor 
has mastered the general principles of his science, looks upon 
those principles as his attainments, and upon the long course 
of labor as the obstacle, the hindrance. He values the results 
only, and in teaching he naturally begins by communicating 
those results. But if he is really a master of his subject, his 
mastery is in part due to the labor with actual details by which 
he reached his results. It is now seen, in other sciences at 
least, that to expect his students to begin where he ended, is 
to expect them to acquire his attainments without getting his 
ability. 

The modern method is to lead the pupil through a specimen 
path of investigation ; to give him a well-chosen problem, 
point him to the factors by which to solve it, require him to 
experience the doubts, the anticipations, and the final victory 
of actual investigation ; and when he has thus learned the 
path by which all science is pursued he is ready to appreciate 
the significance of the results of other investigations which he 
has no need to pursue. Then, and not till then, is he ready 
to grasp and utilize the wealth of results which his teacher has 
acquired by labor and by inheritance from the labors of others. 
When he himself has labored at something, as other men have 
labored at many things, and by the process has found the 
meaning of the results of his own work, then he has become 
qualified to apprehend the results of others* work without 
repeating their processes. 

I believe the law is a true science, and to be scientifically 
taught. To confine teaching to the communication of results 
is to confine most students to memorizing formulas. The 
student should labor himself in order to be able to enter into 
other men's labors. 

Assuming, then, that some of you, at least, agree with me in 
the importance of what, for the want of a better expression, I 
may call laboratory work in studying law, I would ask. Should 
such study of Procedure as a school affords be postponed till 
after the completion of courses in substantive law ? Or, should 



Digitized by 



Google 



BY AUSTIN ABBOTT. 385 

some parts of it, at least, precede that, or be concurrent, and if 
so, what parts ? 

III. Specific Methods of Class Work. 

In respect to the methods of instruction, I assume that the 
result of the controversy between the advocates of the D wight 
method and the Case method allows me to say that the opinion 
now prevalent is that there is no best way of teaching law, any 
more than there is one best way of trying a case. A case in 
Equity is not to be tried like a case at law. A negligence 
case is not to be tried like a seal fisheries arbitration case. 
Rufus Choate is not to try cases like Daniel Webster. And 
so with methods of instruction. I say, therefore, to my col- 
leagues, use your own judgment. Get what light you can 
from the methods and opinions of others, study the minds of 
your students, consider the nature of your subject, and then 
use your own personality in your own way, with freedom, force 
and vivacity, to secure in the class as much unbroken attention 
and as much vivid thinking as you can. 

There are some other questions as to method on which I 
much desire to hear opinions from some of those present, and 
I believe most of you share the desire. 

(1.) Where a text book is the basis of instruction, should 
the instructor's exposition precede or follow the reading ? 

I understand several methods are in use. Some teachers 
lecture on the topic of the lesson first, then the lesson is read 
out of class, and next day the students are examined on the 
ground covered. Others require the lesson in the text book 
to be first read out of class, and then the same ground is gone 
over in class with illustrations, explanations, corrections and 
enlargements, interspersed with questions to the class. In my 
limited experience I have thus far found the best results by 
first briefly explaining the controversies among men which' 
raise the questions treated of in the text, putting a few real or 
supposed cases as problems for treatment according to the 
principles given in the text book, then giving out the text to 
25 
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be read out of class, and the next day I supplement the text 
book by explanations, bringing it down to date, so to speak, 
lastly dictating a very concise skeleton or aide memoire of 
those rules on the subject which are uppermost in American 
Jurisprudence to-day, with mention of a strong leading case 
for each rule. This finishes the subject, and is followed in 
turn by preliminary explanation of the kind of controversies 
to be settled by the rules and principles of the next lesson. 
This method surveys the same ground three times, each in a 
different way. But it takes time ; and the dictation is neces- 
sarily slow. 

In some schools, I understand, the students instead of taking 
notes are furnished with typewritten notes. I think a com- 
parison of views among those here on the relation of lecture, 
text book and note books, and the best combination of them, 
would be interesting. It certainly would be instructive and 
helpful to me. 

(2). Should students be catechised on what they have heard 
and read ? 

It is well understood now in all educational processes that 
reading and hearing is not enough to give students the mastery 
of a subject. The eye is one channel into the mind, so to 
speak ; the ear is another. But neither " carries " through the 
mind. To enlist the whole mind an effort at expression is 
needed. Academic recitations, if used at all in a professional 
school, have their real value in adding to the hearing and 
reading, the effort of the mind to formulate results, to repro- 
duce as its own the knowledge introduced. This completes 
the circuit. But is there no better way ? 

The "colloquy," introduced by the Case system, is admira- 
ble. One of the chief values of the Case system appears to 
me that it puts the student at once on professional methods 
of study, instead of academic. When two or three of us law- 
yers meet in practice, as counsel, to confer on the merits of a 
doubtful action or defense, we get down four or five recent or 
leading cases and examine them together, and a colloquy 
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ensues which brings out an analysis of each case, and in that 
way we reach censentaneous views as to what the law is on the 
point. This is substantially the natural course with the Case 
system. Is this form of discussion feasible with the text book 
system ? It appears to me that in a professional school we 
should adopt, as far as practicable, professional methods of 
study rather than academic methods. But professional methods 
make large use of text books. 

(3). Written Exercises. 

Is there not some feasible use of writing as an effort at 
expression, short of the ponderous and often pretentious essays 
and theses that are now almost * the sole mode of writing pro- 
posed to the student? Every lawyer knows the truth of 
Bacon's apothegm that '' reading makes a full man, speaking 
makes a ready man, and writing makes an exact man." Legal 
training should, of all things, include exactness. 

The only advance that I have made in this direction is the 
written quiz. Half sheets of paper are distributed through 
the class, and questions are put calling for concise statements 
of four or five legal principles or rules which have been 
explained. In fifteen minutes two-thirds of the class have 
handed in their answers. As the answers are handed up, I can 
examine them, and they disclose to me the typical misappre- 
hensions and deficiencies which my exposition has left in the 
minds of the class. An error which occurs only in one or two 
of the papers may, if time is short, be passed over as idiosyn- 
critic ; but substantially the same error is always found occur- 
ring in various forms in many papers. These errors can be 
then concisely explained, reading one aloud as a basis of com- 
ment. Blunders remain anonymous, and one correction is a 
scattering shot that hits many birds. Another peculiar value 
of this exercise is that it discloses to me the inadequacy of my 
previous exposition. Where a large number of students of 
varying degrees of ability fail on the same point I cannot 
attribute it wholly to dullness or inattention on their part. 
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Are there not other and, perhaps, better methods of requir- 
ing students to make some systematic and frequent efforts at 
accurate expression of the results of their studies ? 

IV, Post Graduate Courses. 

If the views I have expressed of the new phase of Law 
presented by our Existing Jurisprudence — which requires the 
courts in case of doubt to ask what rule is best suited to our 
condition — are just, the importance and the ultimate necessity 
of post-graduate courses of the highest grade becomes more 
clear. In organizing such courses we have in part to create the 
appetite which we aim to supply. In passing through the 
undergraduate studies we should lose no fit opportunity of point- 
ing the students to the connected topics of scientific jurispru- 
dence, and their relation to the subject in hand. In learning 
private and technical law they should learn that it is incomplete 
and not workable to the highest advantage without its broader 
relations with universal law. As we lead the class along the 
ordinary galleries of every day law, therefore, we should not 
forget to call their attention to the doors on this hand and that 
which open into the inner halls of learning, and, if possible, 
give them a glimpse within each as we pass, that they may be 
the more inclined to return another year and explore the 
treasures of which they have as yet no adequate idea. 

I have mentioned the principal questions that have presented 
themselves to my mind as I have read and re-read the com- 
prehensive and admirable report of the Committee on Legal 
Education and reviewed in its light my brief experience of the 
past two years. I for one feel greatly indebted to the Com- 
mittee for the aid their labors afford. And I have come with 
a strong desire to hear a free interchange of opinions in regard 
to methods. 

It is clear that one great danger to our beloved country is 
the lack of respect for law which is shown in so many ways, 
from social laxity and commercial and political frauds down 
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to unconcealed anarchy. The safety of our future is bound up 
with the supremacy of justice as administered by a judiciary 
now for the most part elective. The bench cannot be expected 
to maintain the public respect for law unless aided by a trained 
bar, and it is only a trained bar that can supply fit candidates 
for the bench, the legislature and the chief executive and 
administrative ofSces. 

Legal education is thus an indispensable condition of our 
national welfare ; and none of us can better discharge the debt 
which he owes to the profession than by seconding the efforts 
in which this committee are so ably leading. 

The questions I have been led to ask all point to one under- 
lying question, viz, should not Legal Education aim at the 
development of the Man in the student quite as much as at 
the communication of rules of law ? Is it not easier to do both 
together than do one alone ? Is there any better training for 
the mind than Legal Science ; and, at the same time, is there 
any better aid in learning the principles of that science than 
the best development of mental powers ? 

What, then, are the methods of instruction in law which the 
experience of those here have found most useful in securing on 
the part of the students ? 

1. Vivid thinking ; 

2. Acute analysis ; 

3. Close reasoning ; 

4. Clear expression ; and 

5. An appreciation of Law, as being (subject only to statu- 
tory limitations) the application of a divine ideal of justice to 
the actual affairs of life. 
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RARER 

READ BY 

SAMUEL WILLISTON, 

OF MASSACHUSETTS. 

[before the section of legal education.] 
LEGAL EDUCATION. 

I beg to make the following brief report of what I have 
done with a view to making recommendations in regard to the 
study of law in colleges as distinguished from law schools, — 
what might be called non-professional legal study. 

At the outset I should say that I have relied on the reports 
of the Bureau of Education for information as to what legal 
studies are now pursued in the various colleges. The advanced 
sheets from the report for 1890-1891, which were issued at 
the beginning of the present year in pamphlet form, may cer- 
tainly be reliedup on as giving a very complete summary (at 
pages 63-68) of the instruction in law given in colleges. This 
pamphlet was not issued at the time I began my work, and I 
relied on an earlier and less complete report in order to 
ascertain the character and extent of instruction given in the 
colleges which are credited by the report of the Bureau of 
Education with offering a course in law. I addressed the 
following letter to the instructor in law in each college, where 
one or more branches of law appeared to be taught. 

Cambridge, Mass., Dec. 7th, 1892. 

Dear Sir : — The American Bar Association, by a Com- 
mittee, is endeavoring to make a thorough study of legal 
education in this country, and, as a member of this Committee, 
I have been asked to report on the teaching of law in' schools 
and colleges aside from regular law school instruction. 

(391) 
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In the report of the Bureau of Education I find that your 
University is reported as giving instruction in (International) 
Law. 

It would very greatly oblige me if you would let me know 
how much time is devoted to this, what method of instruction 
is used, whether lectures or recitations from text book, whether 
the subject is elective or required, what classes take it, what 
you think of its value educationally and as preparation for 
future study of the law, whether the instruction is given by a 
practising lawyer, and any other facts of interest relating to 
the study of any branches of law in your University. 

Hoping that you may be able to give me this information 
without too much trouble, I am 

Yours respectfully, 

Samuel Willistox. 

I received a large number of replies, many of them evincing 
considerable interest in my inquiries. From the information 
thus obtained certain generalizations are possible. 

First The subjects taught are almost exclusively Inter- 
national Law, Constitutional Law, Roman Law and Commer- 
cial Law, and perhaps the order in which I have mentioned 
these subjects fairly represents the frequency of each. 

Second, The subjects are made rather subordinate to the 
more ordinary studies required for the Bachelor's Degree. 
Many of my correspondents express regret at this. 

Third, The apparent object of the instruction in Constitu- 
tional Law, International Law and Roman Law is quite different 
from the object of the instruction in Commercial Law. The 
object of the former studies is general cultivation. They are 
treated from an historical point of view. The instructors are 
frequently not lawyers. The object of the study of Commer- 
cial Law, on the other hand, is entirely practical, to fit students 
to deal intelligently with matters of business law. The instruc- 
tion in this branch is usually given by lawyers. It is more 
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commonly taught in the smaller colleges than in the larger 
ones, and more commonly in the southern and western colleges 
than in the eastern. 

In giving an opinion of the value of these subjects in a 
college course, the question chiefly to be considered is not the 
value of the studies as a preparation for future study of the 
law in a law school, but the value to a layman of liberal educa- 
tion. The place for studies exclusively designed for those 
intending to be lawyers is, of course, a law school. Neverthe- 
less, there are subjects which, though forming part of a liberal 
education and not necessarily belonging to any profession 
exclusively, are particularly important to a particular profes- 
sion. I believe this to be the case with such studies as Inter- 
national Law, Constitutional Law and Roman Law, with the 
qualifications as to the latter study which I shall hereafter 
make. The two former studies give the most valuable insight 
into history and politics, and thereby are entitled to the con- 
sideration of every intelligent man ; and the nature of our 
, government renders it especially important that a knowledge 
of the elementary principles of Constitutional Law at least 
should be understood by all. These considerations make it 
peculiarly important for the lawyer to have studied these 
topics. The study of Constitutional Law from what may be 
called the historical point of view should naturally precede 
and furnish the foundation for the study of Constitutional Law 
from a more strictly legal point of view in the law school. 
The right side on which to approach the study of the law is 
the historical side ; it is the safest setting which can be given 
to technical knowledge. The importance of these subjects is 
at least fairly well recognized. The only recommendation that 
can be made in regard to them is that colleges should not 
allow them to be crowded out nor belittled by other studies of 
the curriculum. 

The subject of Roman Law as usually carried on is probably 
less valuable. The course generally given seeks to acquaint 
the student with the technical principles of another system of 
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law than ours at a remote period. This in itself is purely 
technical information, and the student being generally igno- 
rant of the principles of English Law can hardly connect the 
information he acquires with his other knowledge in such a 
way as to make it valuable. Further, there are diflSculties in 
the way of terminology and in the fact that the sources of the 
law are in a dead language which make it hard to accomplish 
much in the time which is possible to devote to the study. 
The interesting letter of Prof. Collin, of Cornell University, 
which I append, indicates what I believe to be an advantageous 
change in the method of conducting a course on this subject. 
Such a course as that indicated by Prof Collin should, like the 
study of Constitutional Law and International Law, be part of 
a liberal education and is also the best preparation for a 
future study of the law as it exists to-day. 

The subject of Commercial law or business law as it is 
ordinarily taught I cannot think has any place in a college 
course. It is neither a liberal study nor does it assist in the 
future study of the law. The object of such a course is gen- 
erally wholly practical, not to train and enlarge the mind, but 
to give a certain amount of technical knowledge. One of my 
correspondents, while speaking favorably of such a course, 
somewhat naively says, ** It is most frequently, though not 
always, elected by those students who do not contemplate taking 
the regular course." To one who has had much to do with 
the special student this needs no commentary. That a little 
knowledge is a dangerous thing is not always true, but it is 
true of the law as a practical science. It is, perhaps, going too 
far to say that no man is competent to form an opinion on 
legal rights in any case without some knowledge of the whole 
law ; yet so many and various legal principles may arise in an 
apparently simple case that it is certainly true that such a 
smattering of business law as may be learned in a course of a 
few weeks or a few months will be the most unsafe guide. The 
law as it is to-day should be studied in college in a manner 
similar to that suggested with regard to the law of the past. 
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That is, its development historically should be studied, and the 
most fundamental and elementary principles at the basis of 
our system of law should be studied. The whole object, being 
not to make the student a lawyer or competent to deal with 
any class of legal questions, but rather to give him such a 
general knowledge of the laws by which he is governed as an 
intelligent citizen should possess. 

Rather than elaborate more fully, I append such letters and 
portions of letters received from correspondents as seem most 
suggestive. 



Dartmouth College, 

Hanover, N. H., Jan. 20, 1893. 
Samuel Williston, Esq. 

Dear Sir : — Collegiate instruction in elementary, constitu- 
tional, and international law, if it is wisely planned, will not 
trespass upon the provinces of the law school, but will suflSce 
to yield to collegiate students knowledge of the essential facts 
and fundamental principles of the civic policy of the American 
Commonwealth, and of its relations to the Nation and of 
those of the Nation to the Family of Nations. Such elementary 
knowledge of law as this must be deemed a part of a liberal 
education of all citizens of a representative republic. In 
particular, such a course as (1) Constitutional Law, if conducted 
by a well-trained, experienced and wise teacher, who is familiar 
with the history of institutions, political theories and Compara- 
tive Constitutional Law, seems to me well adapted to serve 
collegians as a disciplinary exercise. Specifically, it tends to 
develop the power of reasoning by its constant requirement of 
patient analysis of opposing arguments and vigilant search for 
fallacies ; it also, by discovery of the results of the application 
of principles or interpretation of principles once disputed, 
furnishes means of testing the premises and logical method of 
the parties to great political controversies. In addition, such 
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a course in Constitutional Law has large value as an informing 
study. The increasing complexity of our social structure, the 
interdependence of economic, political and legal phenomena, and 
the irreparable injury that may be wrought in a democratically 
organized State, not only by ignorant electors, but by half 
educated leaders, make it, in my opinion, the duty of the 
American. College to prescribe for all its graduates, as a mini- 
mum requirement for good citizenship, thorough acquaintance 
with our organic public law. As a preparation for the future 
study of law, such collegiate courses, in my opinion, may also 
have large though differing value. In particular, course (2) 
Elements of Law in Relation to Jurisprudence with a sketch 
of the Roman Law, seems to me to be fitted to aid all collegians 
who afterwards study law, both those who pursue that study 
by themselves or in law oflSces, and those who pursue it in law 
schools. The first class may be greatly aided by such a course 
because it sometimes proves to be the only available opportu- 
nity its members have, before admission to the bar, for obtain- 
ing any thorough and systematic instruction in the terminology 
and fundamental concepts of the law and for securing even a 
bird's-eye view of the whole legal domain and the relation of 
its different departments. The second class may be largely 
profited by such a course, because (a) it tends through the 
knowledge which its members thus acquire of the terminology 
and the fundamental concepts of law, and the bird's-eye view, 
at least, which they so obtain of the whole legal domain and 
its different departments, to facilitate their immediate under- 
standing of law school lectures, and to promote their rapid 
progress in the special topics in the law school courses ; and 
because (6) it tends to beget in them, before the law school is 
entered, the invaluable habit of searching for legal principles ; 
and because (c) it tends to familiarize them with the outlines 
of, at least, one other important system of law besides their 
own — the Roman Law, and so, by furnishing materials for 
comparison, to enlarge their comprehension of English Law, 
with all the resulting advantages which are described by Sir 
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Henry Maine, in his essay on " The Roman Law and Legal 
Education," ("Village Communities," page 830), and by 
Professor James Bryce, and by Sir Frederick Pollock, in their 
respective inaugural lectures, at Oxford. 

Yours respectfully, 

James Fairbanks Colby. 



Johns Hopkins University, 

Baltimore, Md., Dec. 13, 1892. 
SamueI Williston, Esq., 

Dear Sir:— ' * * ***** 

* * It always seemed to me in Heidelberg that I 
was learning more history through the medium of International 
Law and politics than in any other way. I have always valued 
this course of study as a practical means of teaching under- 
graduate students the most important facts in the line of the 
world's international, political and economic development. 
As a branch of undergraduate work in our college course 
International Law, historically considered, is regarded merely 
as a means of liberal training. 

Yours very truly, 

H. B. Adams, 

Prof. History. 



State University of Iowa, 

Iowa City, Dec. 13th, 1892. 
Samuel Williston, Esq., 

Dear Sir: — * * * * * * * * 
* * It is plain to me that Constitutional Law in the 
general sense in which it should be taught in the college, and 
Constitutional Law as forming a part of a law course, cannot be 
taught in the same class, the first being properly preliminary 
to the second. 

Yours very truly, 

Emlin McClain. 
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Cornell University, 

Ithaca, K Y., Dec. 15, 1892. 
Samuel. WiLLiSTON, Esq., 

Dear Sir : — Until last year, Prof. F. M. Burdick gave a 
regular course one hour a week during the senior year in 
Roman Law by lectures and recitations. He kept his course 
quite closely to Koman Law proper. The learning of so 
many technical terms, especially by so many men who 
had never studied Latin, was a severe strain on the men, and, 
as we all finally concluded, required an expenditure of time 
and mental energy out of proportion to its importance as 
compared with other topics. We agreed that it was desirable 
for our purposes to give a more general view of the subject 
with less insistence upon the details, and Prof. Burdick 
intended to change the nature of the course in that respect 
had he stayed here. But he was called to Columbia Law 
School in the summer of 1891, and we changed the name of 
the course to " Roman Law and Comparative Jurisprudence " 
as it now stands in our announcement, and I was assigned to 
the topic. I have gone much farther in generalizing the course 
than Prof Burdick had intended to do, using Roman Law 
rather for illustration than for special study. My chief object 
is to bring out the common features of societies in correspond- 
ing stages of civilization and of the laws they adopt. For 
instance, I take the topic of the Law of Real Property in 
Primitive Society, in the secondary stage of transition from 
communal to individual land-holding ; so also of the domestic 
relations. In this way, while Roman Law is always a central 
topic, I give illustrations from Anglo-Saxon and early English, 
from the Hebrew, India and Continental Europe.. I give 
copious references to leading works, especially to Maine's 
works, and expect my class in a spontaneous and somewhat, as 
entertainment and literary and intellectual diversion from the 
study of law proper, to get an acquaintance with the best 
literature in the field of history and philosophy of law. My 
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course is given to the seniors and will take from twelve to 
fifteen hours of class-room work. 

Very respectfully yours, 

C. A. Collin. 



Yale University Law Department, 

New Haven, Conn., Dec. 26th, 1892. 
Samuel Williston, Esq., 

Dear Sir : — Instruction in law is given in the Academical 
Department of Yale Univerity as an elective study in the 
senior year. Two hours per week are given to the subject 
during the entire college year. The class in law usually 
numbers from 120 to 150, it being one of the most popular 
electives offered. Of these about three-fifths expect to become 
lawyers; two-fifths look toward journalism or other profes- 
sional or mercantile life. In the fall term the classes are in 
my charge ; in the winter and spring terms they are taught by 
Professor E. J. Phelps, late Minister to England, both practis- 
ing lawyers. The curriculum is as follows : History of Law, 
Forms of Law, Legal Literature, Practice of Law, General 
Jurisprudence (all these by lectures); Elementary Law, 
Constitutional Law, International Law ; these by text book 
and recitations. The lecture work is mine. Prof. Phelps has 
the recitations. In addition, all law students (in future) are 
required to read Blackstone's "Commentaries," the works of 
Sir Henry Maine and either Markby's " Elements of Law'* or 
Holland's '* Jurisprudence "or Lorimer's" Institutes." All other 
members of the class are required to read the same, Blackstone 
excepted. To law students who do the required reading and 
pass satisfactory examinations a certificate to that effect is 
given which has been received by some Courts as equivalent 
to a lawyer's certificate of one year's oflSce study. 

I regard this work as very important educationally, and 
during the few years it has been carried on here it has won 
high favor from students and officers in the University. As a 
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preparation for subsequent legal study its effects are manifest 
in the men who came out of this course into our own law school. 
Their comprehension of the subjects there studied and the 
rapid progress made in all special departments of the law 
justifies the opinion that the elective of the Academical Depart- 
ment has been to them invaluable. 
Truly yours, 

William C. Robinson. 



Washington University, 

St. Louis, Mo., Dec. 24, 1892. 
Samuel Williston, Esq., 

Dear Sir :— "^ * * * * * * * 
* * I venture to go beyond your questions and 
suggest to you the great desirability of instruction to all 
students, or at least to such as may elect it, in the general 
principles of law — such instruction as Blackstone tried to give 
the gentlemen of England. It has long been my desire to 
establish a course, say of three hours per week for a whole 
year, which should be open to the older students in the Uni- 
versity ; but I have found an almost immovable opposition to 
this plan on the part of members of the legal profession. 
When I was in Harvard I brought this matter up repeatedly.^ 
I will not burden you now with the arguments in favor of such 
a plan, but if the matter is to be debated I should be very 
glad to lay my views before any authority who would consider 
them. I should think that the American Bar Association 
womld be the proper body to discuss such a plan as I suggest, 
and if they approve of it to bring it before the leaders in 
education. 

Very truly, 

W. S. Chaplin,. 

Chancellor, 



Such a course has now been established in Harvard College. 
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EMLIN MCCLAIN. 

OF IOWA. 

[before the section op legal education.] 
THE BEST METHOD OF USING CASES IN TEACHING LAW. 

The great interest now being manifested in the methods of 
teaching law, may lead us, if we are not on our guard, into 
mere " theories '* and *' fads.*' This was the result in commoji 
school work, of increased attention to methods, and for a time, 
the whole system of pedagogy was corrupted by the indiscrimi- 
nate use of machine methods. 

Each successful teacher has his own peculiarities growing 
out of his personal relation with his surroundings, and any 
attempt on the one hand to copy the particular method of 
another, or, on the other hand, to put a trade-mark upon pecu- 
liar ways of teaclyng, will necessarily prove abortive. Never- 
theless, each teacher may improve his own methods by consid- 
ering elements of success in the work of others, and a discus- 
sion here of the varying experiences which teachers have had 
under peculiar circumstances cannot but be of advantage. It 
is only in view of the benefit of such a discussion, apart from 
the value of any particular suggestion, that I venture to take 
part in it. 

In considering methods it needs to be borne in mind that two 
quite distinct objects must be kept in view : First, giving the 
student discipline in legal thinking ; and second, giving him 
knowledge of the so-called rules or principles of law. In no 
other calling, perhaps, is mere discipline recognized as counting 
for so much, in comparison with mere knowledge, as in the 
practice of law. 

26 (401) 
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Discipline — that is, the learning how to do — being the main 
thing, as in other branches of applied science, the student is to 
learn how to do, by doing, and this is peculiarly true of the 
law, because its greatest diflSculties are those arising from the 
application of general principles to particular facts. It is, 
therefore, a mistake to attempt to make the law easy, by put- 
ting it in abstract form. As Professor Abbott has already 
forcibly shown, it will be found in the law, as in other sciences, 
to be easier and more natural to work from the concrete to the 
abstract, than from the abstract to the concrete. 

Therefore, to take a text book, based on the decisions of the 
courts, and abridge it, or prepare a '^ review " of it, and then 
make a set of questions for quizzing, finally arranging the 
whole matter in some analysis or diagram or table, and first 
present the subject to the student in these most condensed and 
abstract forms, is entirely wrong. Such a method will facilitate 
superficial knowledge of something available in passing an 
examination, but will not give legal discipline. Such aids as 
these may be useful at the end of the course of instruction on 
a subject for the purpose of classifying what has been acquired 
and assisting in its retention, but they furnish a wrong point 
of view on the first approach. The danger* in the use of any 
such aids is, that they make possible a superficial knowledge, 
not accompanied with proper discipline in legal thinking. 
Indeed, this is the danger of any contrivance for making the 
acquisition of the knowledge of law easy. Absurd as it may 
seem to compel a student to perform the manual labor of copy- 
ing lectures, or the mental drudgery of wading through a com- 
plicated statement of mere matters of detail and exception in 
a lawver's text book, it is a mistake to abbreviate either of these 
processes, except as the time saved thereby is fully employed 
in some other and better form of application to legal study. 

From this point of view as to the disciplinary value of con- 
stant application and attention, it is important that class room 
work be arranged with a view, not of ascertaining whether the 
student has acquired certain knowledge, but of giving him 
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exercise in the proper application of such knowledge. A little 
skill and care in varying illustrations from those used in the 
lecture or text book, will enable the teacher in his quizzing to 
make clear to the student who has not already grasped the 
subject, that which he ought already to have learned, and at 
the same time to give to the student who has understood a 
valuable exercise in the application of his legal knowledge. 
It is by all means important, whatever may be the particular 
system used, that the interest of all students, whether they are 
quick or slow of comprehension, shall be constantly maintained 
at a high pitch. For this reason mere reviews and repetitions, 
which do not give additional information or new exercise in the 
application of knowledge acquired, are of questionable advantage. 
The object sought, that is, the re-enforcing or recalling what 
has already been considered, can be attained without the disad- 
vantage of loss of interest on the one hand, or, on the other, 
slack attention in the fiVst instance, with the notion that the 
subject will be further explained at another time. The student 
should feel that he has but one opportunity to gain the particu- 
lar information offered. 

For the purpose of considering what can best be done with 
the study of cases in giving legal discipline, it may be worth 
while to notice wherein lecture and text book methods are apt 
to be defective in this respect. The lecturer who, having reduced 
his matter to set form, dictates it to the students, who write it 
as nearly as may be verbatim, and thus are enabled to take 
away with them an exposition of the law on the subject, with 
citation of cases for subsequent investigation, can hardly claim 
that he gives to the student very much exercise in legal think- 
ing. The knowledge which he imparts is of importance, 
although even in this respect the student probably finds in the 
course of time that for subsequent use a fuller text book serves 
a better purpose than his lecture notes, and loses greatly his 
confidence in their value, if he does not, at the same time, lose 
something of the respect he has entertained for the pre-eminent 
learning and ability of his teacher. The lecture system implies 
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acquisition of knowledge first, and discipline in applying it 
afterwards, which, as has already been suggested, seems not to 
be the natural, nor most effectual order. 

The use of an ordinary lawyer's treatise, stating in brief 
form the points decided in a large number of cases arranged 
according to some more or less satisfactory system, comes neaier 
to a study of law in the concrete, but the fundamental diffi- 
culty of such a text book is that, on the one hand, it does not 
and cannot give the facts of the case referred to with sufficient 
fulness to enable the mind to grasp and retain them, and, on 
the other hand, it lacks entirely in perspective, so that the 
minor and insignificant proposition, which is a mere deduction, 
is given as great prominence as one which is fundamental. 
Indeed, as the most important propositions are so well settled 
that they are not often expressed in adjudicated cases, they are 
likely to be lost sight of entirely. The use of the text book 
does undoubtedly give legal discipline, but it does not give 
exercise of the kind which lawyers and judges consider to be 
of the highest type, for the lawyer or the judge, to a large 
extent, ignores the statements of propositions found in text 
books as a source of information as to the law, and uses them 
only as a means of reaching the cases involving the questions 
under discussion. To obviate these objections to the ordinary 
text book, special books for the student have sometimes been 
prepared, and more might be done in this way to facilitate the 
acquisition of knowledge of principles. But the use of such a 
book, no matter how excellent it might be, would facilitate 
knowledge, rather than impart discipline, and moreover the 
books of this character which have heretofore been prepared 
have been, in the main, open to the very serious objection of 
stating general and abstract rules, rather than giving to the 
student concrete conceptions. 

The method of giving instruction in law by the use of cases, 
to the exclusion of text books or formal lectures, need not be 
specially referred to, as a consideration of the merits of that 
method is not germane to the present purpose ; but it is believed 
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that by proper use of cases in connection with instruction by 
text book or lecture, the advantages of the case system may be 
realized without forfeiting those of the other systems. 

Legal judgment, in order that it may be reliable, involves 
not only an acquired capacity, but also a habit or characteristic 
of the mind, to be attained only by persistent exercise under 
proper direction and guidance in thinking law ; and my propo- 
sition now is, that the best attainable exercise in this direction 
is by the study of reported cases, decided in appellate courts. 
I intend by this statement to exclude cases tried at nisi priuSy 
because, first, they are not available without great expenditure 
of time on the part of the student in attending court, but prin- 
cipally because they are complicated, lack unity, and involve 
the consideration of many things not appearing on the face of 
the proceedings. Even if reports of cases tried at nisi prius 
were generally accessible, they would be unsuitable for study 
for the reasons last suggested. 

The most fully perfected and simplified examples of legal 
thinking are to be found in the opinions of judges in appellate 
courts, who have before them for decision cases divested as far 
as possible of complicated and extraneous circumstances, which 
they determine by the application of legal reasoning. In the 
study of such cases it is possible to get a definite understanding 
of the facts to be reasoned about, the considerations brought to 
the mind of the judge in behalf of the various positions of the 
opposing parties, the weight given to these different considera- 
tions, and the final result reached. The mind is thus inducted 
into the correct conception of the law and the correct method 
of applying it. 

There is nothing new, however, in this view of the advantage 
of studying adjudicated cases. Teachers, by whatever method, 
constantly refer to such cases and urge the student to examine 
them. It is in the method of using them, and in the relative 
importance to be given to such study, that they greatly differ, 
and my object is not to advocate any particular method of 
teaching law, but rather to urge a more effective and satisfac- 
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tory use of cases, whatever may be the particular plan of instruc- 
tion. The usual form of citing cases in a lecture or text book 
leads the student to look upon the case merely as a corrobora- 
tion of what the lecturer or writer has already said. In this 
way the entire inductive value of the case, and its disciplinary 
value as well, is lost. The case becomes not $, source of infor- 
mation, but a mere illustration ; for what teacher following the 
so-called lecture or text book method ever calls upon the student 
for independent knowledge acquired from the study of cases 
cited, and not derivable from the lecture or text book itself? 

There is no greater incentive to the acquisition of knowledge 
than a recognition of the necessity for it. Let the student realize 
his ignorance as to a particular question before you attempt to 
give him a solution of it. Plunge him into the midst of a 
difficulty and then let him help himself out, as a lawyer or a 
judge would, by means of an adjudicated case, and he at once 
recognizes the utility and discipline of case study. But tell 
him what the case decides and describe to him the means of 
solution before the diflBculty becomes apparent, and the exer- 
cise loses all its value. 

There are, however, very great dangers attending this method 
of study which the teacher can guard against only by the 
exercise of care and skill. The difficulty raised in the student's 
mind must be capable of solution, and the correct solution must 
be eventually attained, or he will conceive of the law simply as 
furnishing an uncertain and haphazard adjustment of the com- 
plications growing out of human relations. The fact that there 
are questions, some of them real, many more of them wholly 
imaginary, which cannot be satisfactorily solved by ordinary 
legal processes, will soon enough become apparent. The most 
important and useful impression that the student can get at first 
is, that these human relations fall into well-recognized categor- 
ies, for each of which there are ascertainable rules, and that 
legal reasoning furnishes a common sense and satisfactory solu- 
tion for most of the questions which puzzle one who is not 
familiar with legal methods. 
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The conclusion that would be reached from the suggestions 
here made is, that when resort is had to case study, some gen- 
eral statement of the. question to be considered and the diffi- 
culties surrounding it should first be made to the student ; that 
then without any statement of the law^ on the question he should 
read one or more very carefully selected cases, deciding the 
question in the light of legal reasoning, the cases being such 
as either adjudicate the question directly or furnish a gen- 
eral rule which may be applied to it ; that he shall then by 
some sort of colloquy or quiz be compelled to generalize and 
correctly apply tlie same legal reasoning to other similar ques- 
tions, until he understands its scope and its limitations ; and 
that finally, if practicable, some brief statement of the law be 
given him which may be easily remembered and will assist in 
recalling the principle of the cases in its proper connection. 
Under this plan the lecture or text may still play a very impor- 
tant part in the process of legal education, but will not be put 
into a false position as the original source of information as to 
what the law is. 

What has already been said in regard to use of cases in 
imparting legal discipline to the mind has also suggested the 
functions which cases can properly play in giving legal knowl- 
edge, for it is evidently impracticable, as it would be unwise, to 
divorce these two objects ; but in the beginning the disciplinary 
feature ought to be given controlling importance. When the 
habit of legal thinking has been formed, legal knowledge may 
be much more readily acquired and assimilated. 

It would seem wise, therefore, that at first the student's atten- 
tion be directed to the very fundamentals of the law, the 
elementary principals of torts, contracts, property, pleading, 
evidence, criminal law, and like subjects, and that the knowl- 
edge of these subjects be acquired largely by the study of actual 
cases under the constant and skillful guidance of an experienced 
teacher. Afterwards those branches of the law which are 
merely applications of these elementary doctrines may be 
taught by lecture or text book, without so much pains being 
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taken to present special cases leading to each proposition, for 
it will be evident to any one who has tried it, that the study of 
cases is a slow and laborious, though a thorough and, in the 
end, satisfactory means ofacqui ring legal knowledge. To cover 
each subject of the law in this way will not be practicable 
within the ordinary limits of a law course. Rather than to omit, 
on the one hand, the discipline involved in the use of cases, or, 
on the other hand, to turn out students lacking any definite 
information as to considerable branches of the law as prac- 
tically applied, it would seem better to adopt a compromise 
course, which, while preserving the study of cases for its dis- 
ciplinary value,- recognizes other means of imparting informa- 
tion for the sake of giving a more extended knowledge. The 
student who has, by actual experience, learned how general 
propositions are derived from particular cases, may be safely 
given general propositions in the first instance on secondary 
branches of the law. 

The serious difficulty in the use of cases in connection with 
lecture or text book instruction has been that, even where the 
students have had access to good law libraries, they have not 
all been able to read the same cases, and class exercises could 
not be based on the assumption that they were all familiar with 
the cases cited. There seems to be no solution for this diffi- 
culty except to reprint selections of cases on particular branches 
of the law, which may thus be in the hands of each student. 
In thus reprinting cases some have thought it desirable that all 
the head notes and other aids for ascertaining the point decided 
without actually reading the case and following the line of 
reasoning pursued in the opinion should be omitted. Others 
prefer to keep in view the important object of familiarizing the 
student with cases as he will find them in the reports, and wish 
to have the head notes retained. The important matter in this 
respect seems to be that the teacher should make it impossible 
for the student to participate satisfactorily in the class exercises 
unless he has actually mastered the whole case. In order that 
a collection of cases shall give, at the same time, discipline and 
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knowledge, it should be large enough to cover by actual exam- 
ples not merely the general propositions, but the principal 
applications of those propositions relating to the particular 
subject under consideration, and in order that the student shall 
constantly realize that every doctrine is the result of a process 
of development, the cases on any particular topic should be 
read in such order as that the law of development shall be 
apparent. Moreover, the cases selected should not be text book 
cases in which the judge attempts to announce the whole law 
on a subject, whether applicable to the question involved or 
not, but rather those in which a particular point definitely 
arises and is ruled upon. But it will be proper, and often desir- 
able, to present cases which are apparently in conflict, in order 
that in reconciling them or discovering the real point of diflfer- 
ence the student shall have exercise in case criticism. 
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COLORADO. 

SAMUEL PATRICK ROSE. 

Samuel Patrick Rose was bom in Tipton County, Ten- 
nessee, July 28, 1844. He was a grandson of Dr. Robert 
Henry Rose, of Albemarle (afterward Amherst) County, 
Virginia, and Frances Taylor Madison, sister of James 
Madison, fourth President of the United States. His father, 
Dr. Hugh Francis Rose, was a physician of high standing at 
Randolph, Tennessee, and here Samuel Rose lived and 
received the best instruction from private tutors until the 
commencement of the Civil War, when, like so many of the 
youth and flower of the South, he enlisted in the army before 
he was seventeen. He went with the Memphis Southern 
Guards and served with them for a year, when he was com- 
missioned Captain of the Ninth Tennessee Infantry, con- 
tinuing in the service until the close of the war when he was 
mustered out, holding the rank of Colonel. He then 
returned to Memphis, Tennessee, and for a short time acted as 
Deputy Sheriff, in the meantime giving his attention to the 
study of law, for his fortune had been swept away by the 
issues of the war. In the Spring of 1866, he was admitted to 
the bar in Memphis, and resided there until 1868, when he 
went to Covington, Tennessee, where he was engaged in his 
profession and was editor of a newspaper. He was elected 
also as Mayor of Covington and ser\^ed one year. In 1872, 
he returned to Memphis and formed a partnership with Hon. 
Casey Young — since member of Congress — and continued 
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the practice of his profession tliere until the Spring of 1873, 
when he removed to Denver, Colorado. Here, in 1876, he 
was the Democratic nominee for District Attorney, but was 
defeated with tlie rest of his party. In 1878, he formed a 
partnership with General B. M. Hughes and Judge Wel- 
born, Mr. Rose representing the Leadville branch of the firm 
until 1883, when he returned to Denver where he lived until 
his death, on June 26, 1893. 

The ancestral home of Mr. Rose's femily was Kilravock 
Castle, in Scotland, where a Rose has lived since the year 
1285. The castle is very interesting in its ancient archi- 
tecture and family portraits, and its beautiful parks well kept 
up by the present owner. But Mr. Rose was a true 
American and cared little for pride of birth, except the 
natural, worthy pride of descending from an honorable race 
of men, deeming a 

** Good Dame in man or woman, dear my Lordi 
Is the immediate jewel of their souls." 

DELAWARE. 
JOSEPH PARSONS COMEGYS. 

On February 28, 1893, in the Court House at Wilming- 
ton, on the occasion of the death of Joseph Parsons Comegys, 
Chief Justice of Delaware, took place a scene necessarily not 
unusual, but which in concomitants and sequel may not have 
been paralleled. Full of honors as of years and with no 
year passed witliout a service to his State, commanding the 
respect of all that ever knew him, a Christian gentleman of 
the old school, an accomplished jurist, of the best native 
Delaware stock. Chief Justice Joseph P. Comegys had died, 
and resolutions of respect were presented in the Superior 
Court. The closing address was by his successor. Chief 
Justice Alfred Peter Robinson, who spoke of the difficult 
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task before him if he even approximately rounded out to the 
measure of his predecessor. In conclusion, he said : '^ I can 
only assure you that I will try to follow as closely as I can 
in the path that he has laid down for me." He went to his 
home apparently in perfect health, but that very night followed 
the footsteps, so revered, to another world. 

Chief Justice Comegys had in every way gratified the local 
pride which a small State feels intensely for its representative 
men. He was born at Cherbourg, Delaware, the family seat 
of his mother's family, the Marims, on the twenty-ninth day 
of December, 1813. He was the tliird son of Cornelius P. 
Comegys, Governor of the State from 1837 to 1841 ; a man 
who had so kept up old-time hospitality and so yielded to his 
charitable instincts that there was little left for tlie education 
which he would have been expected to bestow on his large 
and sturdy family. Consequently, young Comegys enjoyed 
no academic instruction beyond that of his native toA\Ti, from 
which, at the age of seventeen, he pa&sed to the law oiGce of 
Hon. John M. Clayton, in the same place. This, however, 
seems to have been the headquarters of a particularly robust 
race of lawyere, whose discussions of legal principles took the 
place, to a great extent, of reported cases then necessarily 
rarer and less accessible than now. Having sturdy common 
sense, undaunted industry and a vigorous physique, built 
upon the amplest proportions, this yoimg student was of the 
kind to compel victor}^ from almost any circumstancees and 
to turn to best account those that were in any way advan- 
tageous. With no loss of time after admission to the bar he 
foiled ahead to the most lucrative practice in his count}-, 
from which he deemed it unwise to turn aside for tlie position 
of Associate Judge, offereil without solicitation on his part, in 
1855. Upon the sudden death of Chief Justice Gilpin, how- 
ever, in 1876, the bar and general public concurred unani- 
mously in recommending his appointment to the vacancy, but 
besides the objections which he might himself make to giving 
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up his Large and remunerative praetioe there was the further 
ol)stacle of liis not belonging to the dominant political part}' 
of the State, or indeed at that time to any party whatever. 
So long as the Whig party had remained intact he had been an 
active member, and became so prominent that after having 
several times l)een a leading member of the Delaware Ij^s- 
lature he was appointed by Governor Causey, in 1856, to fill 
the unexpired temi of Hon. John M. Clayton in the United 
States Senate. While in the Senate serving the unexpired 
time of Senator Clayton, the Legislature of Delaware met and 
proposed to rc-elect Mr. Comegys for the full term (although 
the Legislature was Democratic); but he declined on the 
ground that he was not a Democrat and could not represent 
tliat party. 

It was, however, ruled tliat this lack of political politics 
should not deprive the State of eminently desirable judicial 
service and Chief Justice Com^ys entered upon a term which 
won the lasting gratitude of his native State, went far to 
enlarge its influence outside, and, save for its few" closing days, 
was co-extensive with the remainder of his life. His high 
ability, his never-questioned impartiality, his resolute industry, 
his generous courtesy cx)nfirmed in a striking manner the wis- 
dom of those who had chosen him, while his magnificent 
presence embodied an ideal Judge. A Delawarean by every 
tie, he counted it a privilc^ to give the best that was in him 
to his State, whose good repute he enhanc^l with every 
acquaintance made in the world outside, for his keen intellectu- 
ality took in all questions of the day which with his wide 
reading and genial fund of reminiscence made him delightfiil 
in conversation. 

As a Judge, a rare attribute which his contemporaries 
delighted to recall was the i^eady honesty and swift candor with 
wliich on the few occasions when he had been in the wrong, he 
had frankly ac^knowledged himself " wiser to-day than he had 
been vestenlav.'^ 
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About two years after his admission to the bar, he married 
Miss Mai-garet A. Douglas, a niece of John M. Clayton. Of 
their three children, only one daughter survives her parents. 

ALFRED PETEE ROBINSON. 

Chief Justice Alfred Peter Robinson was born in George- 
town, Delaware, Febniary 17th, 1842. He came of legal 
ancestry and his family left a strong impress upon the early 
history of the State. His grandfather, whose career he deter- 
mined from the very beginning of his professional life to emu- 
late, had been associate judge, and his father, Alfred P. 
Robinson, an eminent and suocessftil practitioner, was his 
preceptor. He was admitted to the bar at the age of twenty- 
one and at once taken into partnership by his father. Upon 
the death of the latter, only three years later, in 1866, the 
heavy responsibilities devolving upon the son were met in a 
manner almost incompatible with his youth. He was, how- 
ever, from first to last a man resolutely qualified to grapple 
with hard work like his ancestors, he had no ideal of life from 
which that was eliminated, and he was always helped by an 
ardent love of his profession, which was likewise part of his 
inheritance. His reputation, extending beyond the narrow 
limits of residence, marked him early in life as one of the fore- 
most lawyers of the State and seemed to assure the goal of 
judgeship as within easy reach with the maturity of his pow- 
ers, and when, by the unhesitating choice of the bar, it was 
his lot to ascend to tlie l)ench, he cheerfully, but my no means 
lightly, assumed the duties of the Chief Justiceship on Jan- 
uary 26, 1893. His appointment, it was gratifying to 
know, gave perfect satisfaction to his then dying predecessor, 
who had just laid down the burden as too great for his physi- 
cal strength. He entered at once upon specially arduous 
labors, as the State courts were choked by accumulation of 
unfinished business and untried cases. To these he brought 
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the unrcmitting industry, acute discrimination and persistency 
of will engendered by his previous successful career. He had 
no conception of his post as a position of ease or rest The 
ability and determination, combined with kindly patience, with 
which he was bringing up the work had during the few weeks 
of his term of office won golden opinions from all, whether 
lawyers or business men, who would be affected by his acts. 
For their opinions he had a noble regard, and it was his 
expi'essed determination that an office which he held so honora- 
ble should in no way shrink below the record of his prede- 
cessors, so far as he could by tireless effort command results. 
He was in the prime of life, and, as it seemed, in as fiill pos- 
session of physical and mental powers. It was one of the 
satisfactions of his office that it would oblige him to mingle 
more with men at large than h^ been possible in his secluded 
home. He had held there for many years a commanding 
position outside of professional work, as the leader of its 
intellectual life. He was a close student to whom food for 
thought from fresh books and timely discussion was essential, 
and he had <x)me to be looked up to as the almost authorized 
exponent of the most enlightened views upon all leading ques- 
tions in this quiet town ; but he was never unconscious of all 
that lay beyond and kept in touch both in politics and letters 
with the world outside. In the former his participation was 
steadfast and honorable, but not engrossing. He was a life- 
long Democrat. In 1875, he was Clerk of the State Senate 
and was appointed to the Deputy Attorney Generalship the 
same year. In 1880, he was a del^ate to the Democratic 
National Convention. 

In religion an Episcopalian, his staunch adherence and 
generous support peremptorily withdrawn have left a void 
not easily, if ever, filled in a small, scattered and impover- 
ished community. He married Miss Kate Green Burton, 
who survives him, with two of the tiiree children who were 
bom to them. 
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As was stated in the preceding notice of Chief Justice 
Comegys, he died in the night of February 28th, 1893, having 
gone to his home direct from the presentation in the Superior 
Court of the resolutions on the death of Chief Justice Comegys. 
Tlie few opinions which he had had time to deliver are esteemed 
models for precision in detail, with forcible elimination of 
extraneous, and strong grasp of essential, features, while tlieir 
breadth of vision and matured legal cultivation do justice to 
the attainments of his arduous professional life. 



GEORGIA. 
CHARLES COLCOCK JONES, JR. 

Charles Coloock Jones, Jr., was bom in the city of 
Savannah, Georgia, October 28, 1831. Of old and honored 
lineage, his family having been identified with this country 
for nearly two centuries, he cherished the memor}- of an 
ancestor who bravely lost his life while charging the British 
lines around Savannah in the memorable assault of October 
9, 1779, as well as of one who worthily acquitted himself in 
the war of 1812. 

A son of the Rev. Charles Colcock Jones, D.D,, an 
eminent Presbyterian divine, whose labors in behalf of die 
evangelization of the colored race entitle him to grateful 
remembrance, Mr. Jones received his scholastic training at 
South Carolina Collie and at Princeton, and his preparation 
for the bar at Harvard University, where he graduated in 
1855. At once entering upon the practice of his chosen pro- 
fession in the city of his birth, he soon rose to prominence 
among his fellows, and was held in high regard in a circle 
which boasted not a few legal ornaments. 

In 1860, he was honored by election as Mayor of Savan- 
nah, and for the space of a year he discharged the duties of 
the office. Throughout the Confederate struggle for inde- 
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I)en(lence he servcxi in the capacit\' of colonel of artillen', and 
his reeord as an offiecT is intimately associated with the 
annals of that-lieroic period. 

His love for letters was inherent, and his taste for and 
ability in the higluT forms of prose composition were con- 
spicuous from his youth. His career as an author l)^an in 
1859, and from that date until his death, which occurred on 
the 19th of July, 1893, his pen was never idle. His indus- 
try was remarkable, and the books, pamphlets and addresses 
for which the reading publi(^ was indebted to tliis giiled and 
eloquent son of the South were numerous and valuable. His 
" History of Georgia " and his "Antiquities of tlie Southern 
Indians" of themselves determine his place in American 
literature, and in him the science of archseology found a fesir- 
Icss champion and a trustworthy and indefatigable interpreter. 
As a wllector of rare autographs and primitive objects, the 
results achieved by this distinguished Doctor of Laws were 
noteworthy, and his extensive labors were recognized and 
applauded by the learned, both in this country and in 
Europe. 

ILLINOIS. 
VAN HOLLIS HIG(HXS. 

Van Hollis Higgins died at Chicago, April 17th, 1893, 
suddenly, of heart trouble. He was sixteen years old when 
he came West to join a brother who had preceded him to Chi- 
cago, and all the early years of his life had been spent in 
New York State, where he was born F.ebruary 20th, 1821. 
His father, David Higgins — ii farmer by occupation — was a 
native of East Haddam, Connecticut, who immigrated to 
Cayuga County, New York in 1814, and later to Genesee 
County. 

His mother was Emma (Sackett) Higgins, a native of Ver- 
mont, and sister of Wm. A. Sackett, onw a congressman from 
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Xew York State, prominent as an anti-slavery agitator, and 
somewhat noted also as a traveler in Egj'pt and the Holy 
Land. 

Van H. Higgins received his early educational training in 
the village schools of Auburn and Seneca Falls, and before 
he came to Chicago had supplemented this ti-aining by a 
knowledge of the mercantile business which he acquired as a 
clerk in a store kept by an elder brother in Seneca Falls. 
When he canife West, this trainmg served a good purpose and 
he was installed in the same capacity in a store which another 
brother was carrying on in Chicago. Not satisfied with his 
educational attainments, and ambitious to fit himself for a 
professional rather than a mercantile career, he kept up his 
studies in connection with his clerical duties, and in the winter 
of 1837—38, being adjudged competent to teach school, he 
engaged in that occupation successfiilly in Vermilion County, 
Illinois. The next summer he spent m Chicago, and the fol- 
lowing winter he agaiji taught school in Vermilion County. 
In the spring of 1839, he found Chicago suffering from a busi- 
ness stagnation, which rendered it almost impossible to secure 
profitable employment for the summer, and he went to St, 
Louis. St. Louis was then a city of fifteen tliousand popula- 
tion, and the chief city of the West. Still another brother — 
he was one of eight sons — ^had preceded him to St. Louis, and 
was engaged there in the publication of the Daily Argu%^ 
a newspaper of considerable consequence among the pioneer 
journals of the city. Associating himself with this brother, 
he devoted a year to general newspaper imd reportorial work, 
and then, going into business on his own account, engaged 
again in commercial pursuits. 

Considei*ed from a business standpoint, his mercantile ven- 
ture was entirely successful, but he was not satisfied with it as 
a permanent vocation, and sold out his mercantile interests to 
take up the study of law. The means whicli he had acquired 
bv this time enabled him to devote some time to a systematic 
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course of study, and removing to Iroquois County, Illinois, 
he was admitted to the bar there in 1843. After practicing a 
year in Middleport, he went to Galena, Illinois, where he 
formed a professional partnership with O. C. Pratt — at a later 
day a judge of the Supreme Court of Oregon — and the firm 
thus constituted became one of the most successful and promi- 
nent law firms of the city. Elected city attorney of (Jalena, 
he served two years, and was identified with the bur of that 
city until 1852, when he was again attracted to Chicago by 
its rapid growth, and the enlarged field which it offered for 
the profitable practice of his profession. When he located in 
Chicago, he became associated with Corydon Beck with — a few 
years since one of the most famous of American lawyers — ^and 
B. F. Strother, under the firm name of Higgins, Beckwith & 
Strother. Strict attention to business and eminent ability on 
the part of tliose who composed it soon gave this firm a lead- 
ing position at the Chicago bar, and a highly remunerative 
business. 

Actively interested in politics from tlie l)eginning of his 
professional career, Mr. Higgins did not feel for a time that 
he could afford to sacrifice his professional interests for political 
preferment, but in 1858 he was elected to tlie State Legislature, 
where he served with distinction as one of the early Republican 
members of that body. A pronounced opponent of the extension 
of slavery, he had (X)ndemned the repeal of the Missouri Com- 
promise, and hailal with satisfaction the advent of a political 
party which proposed to offer organized resistance to the slave 
power. It followed, therefore, as a natural consequence, tliat 
he should have become an active and influential member of die 
Republican party, and such he has continued to be until his 
death. At the close of his legislative term, he was elected one 
of the judges of the Supreme Court of Chicago, and served in 
that capacity until 1805, when he resigned to resume the prac- 
tice of law, with Leonard Swett and Col. David Quigg as 
partners, the style of the firm being Higgins, Swett & Quigg. 
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In 1872, having been elected to the presidency of an important 
manufacturing company, he practically retired from the prac- 
tice of law, other than that of looking after his own interests. 
At a later date he accepted the financial agency of the Charter 
Oak Life Insurance Company for the western states, and since 
1880 was president of the National Life Insurance Company 
of the United States, the only corporation of the kind which 
has ever been chartered by act of Congress. He was also at 
one time president of the Fidelity Safe Deposit Company, has 
held the controlling interest in Rose Hill Cemetery, and been 
associated with many other enterprises of importance to 
Chicago. 

In private life. Judge Higgins has been one of the eminently 
successful business men of Chicago. With a genius for finan- 
ciering, he has coupled the strict int^rity and conservatism 
which guaranteed absolute security for the trusts reposed in 
him. As a lawyer he was among the recognized leaders of the 
bar during his many years of active prac^tice, a diligent stu- 
dent, and a chivalrous devotee to the interests of his clients. 
As a jurist he was distinguished for broad knowledge of the 
law, careful judgment, and splendid judicial bearing under all 
circumstances. 

Coupled with his professional knowledge and his thorough 
conversance with financial affairs, a practical, as well as theo- 
retical knowledge of meclianics was one of Judge Higgins' 
somewhat remarkable accomplishments. As other eminent 
lawyers have turned to literature or art for divereion from the 
affairs of professional and business life, he has turned to " the 
science which treats of the nature of forces and of their action 
on bodies either directly or by the agency of machinery'," and 
so careful a study did he make of it that his judgment of any 
new mechanical device was said to be as unerring as that of 
any skilled mechanic. With the formulas of the text books 
he was apparently as familiar as if he had been, all his 
life a collie professor instead of a practicing lawyer, and 
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scarcely any new discovery of consequence escaped liis atten- 
tion. Mechanical and allied scientific publications were 
perused by him witli the ardor of a student, and to Uie inven- 
tion and improvement of various mechanical devic;es he gave 
no small share of his attention. 

A faithful and efficient public servant in whatever capacity 
he was called upon to serve, one of his most important ser- 
vices to his State, and to the country at large, was rendered 
during the war period, when he was one of the most active of 
the patriotic members of tlie " Union Defense Committee " of 
Chicago. Of this committee Judge Higgins was one of the 
organizes, and as a member of its executive branch he shared 
largely in the iTsponsibility of formulating its policies, and of 
inaugurating and pushing to a successful issue the various 
important movements in which it engaged. For these and 
other distinguished services, as well as for his enterprises as a 
public-spirited man of affaire, he will be remembereil as one 
of tlie most useful and honored of the pioneer citizens of 
Chicago. 



IOWA. 
BENJAMIN F. KAUFFMAN. 

After an illness of four wwks, Benjamin F. Kauffinan 
died at his resident*, in I)es Moines, Iowa, May 19, 1893. 
Coming to Iowa from Pennsylvania shortly after the State 
had been admitted into the Union, he grew up with the 
State. In 1 864, he came to Des Moines, where he continued 
to live until his death. In 1866, he was admitted to the bar, 
but it was not until 1868 that he undertook the pi'actice of 
his profession. Notwithstanding the fact that the educational 
facilities afforded by the young State were meagre, and tliat 
his own opportunities were curtailed by his lack of means, his 
success from the start was marked. Without any favoring 
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circumstances to aid him, he s^oon earnal a position, which he 
retained until his death, as one of the leadei-s of the bar in his 
State. Though only forty-six yairs of age when he died, 
Mr. Kauffman was the acknowledged leader of the bar at 
Des Moines, and had also retx^ivcd flattering recognition of 
his ability as a lawyer in demands for his services by resi- 
dents of Chicago and other cities fartlier east. His practice, 
largely diversified at first, as the city grew larger, was con- 
fined almost entirely to matters arising out of the various 
ooii)orate interests which he repi-esenttnl. 

In addition to a mind that was active, clear and analytical, 
he had the gf)od judgment that is founded upon sound com- 
mon sense and wide experience, and to this was added an 
earnest devotion to the interests which he represented. 

As a trial lawyer he was preeminent ; by nature active, 
aggressive and full of energy, he went into tlie trial of his 
cases with the confidence w^hich comes from the careful 
preparation that assures against surprise or mistake, and 
whether the case was one for the court or jury he had the 
faculty of throwing into his presentation of it his whole 
strong personality with an earnestness and force that compelled 
(X)nviction. Mr. Kauifman's practice extended from nisi 
prius courts in Iowa to the Supreme Court of the United 
States. He met with the defeats which arc the lot of every 
lawyer, but the records of these courts evidence the learning, 
ability and industry which he devoted to the interests of his 
clients. 

Mr. Kauffman was not merely a lawyer. While he 
recognized that the law is a jejilous mistress and never 
allowed it to become suboi'dinate to anything else, he was also 
a man of marked business and executive ability and one of 
those few men who seem to have a positive appetite for haixl 
work with the faculty of despatching business rapidly and 
well. 
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His business interests were large and varied. At the time 
of his death he was President of the Iowa National Bank, of 
the Northwestern Live Stock Insurance Company and of the 
Avoca Savings Bank ; Vice-President of the Des Moines 
Street Kailroad Company, and director in numerous other 
corporations. To all of these matters he gave his personal 
attention to a greater or less degree. 

In 1871, Mr. Kauffman was married to Miss Anna O. 
IjC Bosquet. He never permitted the engrossments of busi- 
ness or of his professional life to encroach upon the time 
which belonged to his family or to prevent the jierformanoe 
of the social duties which he recognized and heartily enjoyed. 
Mr. Kauffman also took a deep and active interest in religious 
matters, having been at the time of his death and for a long 
time theretofore a leading member and one of the trustees of 
the Methodist Episcopal Church in Des Moines. 

His life was well rounded. His professional and business 
career was not allowed to detract from his devotion to his 
family, his interest in his church or his thoughtful con- 
sideration for his host of friends. At his death his powers 
had not more tlian reached their matured force. His loss is 
keenly felt in every sphere in which he was known. 



MAINE. 
NATHAN CLEAVES. 

Nathan Cleaves died at his residence in Portland, Maine, 
on Monday morning, September 5, 1892. He was born in 
Bridgton, Maine, January 9, 1835, and was the son of 
Thomas and Sophia Bradstreet Cleaves. His boyhood days 
were spent at Bridgton and in Portland. He fitted for 
college at the Portland Academy and entered Bowdoin in 
1854, graduating in 1858. Selecting the law as his profes- 
sion he was admitted to the bar in Cumberland County, 
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Maine, at the April term, 1861, of the Supreme Judicial 
Court. He opened an office in Bowdoinham, Maine, and 
subsequently removed to Portland and formed a law partner- 
ship with the Hon. L. D. M. Sweat, then member of Congress 
from the Portland district. This relation continued until 
July, 1864, when he formed a partnership with the late 
Hon. Joseph Howard under the firm name of Howard & 
Cleaves, which continued until Judge Howard's death in 
December, 1877. Hon. Henry B. Cleaves, the present 
Governor of Maine, joined the firm in 1870. After the 
decease of Judge Howard, the firm of Nathan & Henry B. 
Cleaves was formed, and subsequently Stephen C. Perry was 
admitted as a member. Nathan Cleaves married in May, 
1865, Caroline, the accomplished daughter of Judge Howard. 
Mrs. Cleaves died at Augusta in Febiniary, 1875, while her 
husband was there as a Representative to the Legislature from 
the city of Portland. In politics. Judge Cleaves was a Demo- 
crat, loyal to his party, but ''he subordinated his political 
conduct to his manhood." He was a man of verj^ great 
popularity and has many times been honored with public 
office, being City Solicitor of Portland in 1869, Representative 
to the State I^egislature in 1871 and in 1875 Judge of the 
Probate Court from 1876 to 1880, Surveyor of the Port of 
Portland for four years, and has frequently been a delegate to 
conventions. State and National. At the last State Conven- 
tion of the Democratic party he was unanimously nominated 
as Del(^ate-atr-Lai^ to the Chicago Convention that nomi- 
nated Cleveland and Stevenson and was chairman of the 
Maine delegation. 

Nathan Cleaves was connected with very many of the lead- 
ing business enterprises and corporations of the State, occupy- 
ing tlie position of director and counsellor. He was a promi- 
nent member of the Masonic fraternity, the Odd Fellows and 
Knights of Pythias, ex-President of the Society for the Pre- 
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vention of Cruelty to Animals, and a member of many 
charitable organizations. 

Judge Cleaves attained eminence in his profession, and had 
been in active practice for a period of more tlian thirty years. 
He was closely identified with the business interests of Port^ 
land, was held in the highest esteem, and the expressions of 
sorrow at his death were universal throughout the State. His 
life was honorable, industrious and usefid. "Mr. Cleaves 
seemed a young man at fifty-seven. Few men at that age 
retain so entirely the appearance of youth. Friends did not 
dream of his danger; he was himself unconscious of it. 
There was no warning from any quarter. Swift and sudden 
from a cloudless sky fell the unerring bolt, and the good 
man, whose life had become knit with ours by long memories 
and all fond Jissociations, at the meridian of his intellectual 
faculties, in the robes of his profession and in the midst of its 
heaviest responsibilities and obligations lay dead at his post." 

The funeral services were held at St. Luke's Cathedral, 
where Judge Cleaves had been a (constant attendant for many 
years, and were most impressive. 

MARYLAND. 
ISAAC D. JOXF^. 

Isimc D. Jones died on July 5, 1893, at Baltimore, Mary- 
land, aged eighty-six years. He was bom Novpmber 1, 
1806, at the homestead of his ancestors at Wetipquin, in 
Somerset C-ounty, Maryland. The original patent for that 
tract of land was received by Colonel James Jones in June, 
1066, and has been preserved. Mr. Jones' mother was 
descended from a very old French family, members of which, 
as Huguenots, went to Holland, thence to England, and 
finally immigrated to America. The characteristic courtesy 
of the French and the distinguishing traits of the sturdy 
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Welsh naturc, with its scrupulous integrity and adherence to 
duty, were markedly united in him. 

Mr. Jones, in 1832, was elected to the General Assembly of 
Maryland. He was returned in 1835, 1840 and 1866. He 
represented his State in Congress in 1841, 1842, 1843, and 
there enjoyed the companionship of John C. Calhoun, John 
Quincy Adams, Millard Fillmore, James Buchanan, Henry 
Clay and Daniel Webster, whose friendship he especially 
valued. In 1864 and 1867, he served as a member of the 
Constitutional Convention, called to revise the fundimiental 
law of the State. In 18(57, he was elected Attorney-General 
of Maryland and in 1878 Judge of the Court of Arbitration 
of Baltimore City. 

He was as prominent in benevolent enterprises as in public 
life. He was a Vice-President of the Maryland Bible 
Society, a Director of the Maryland School for the Deaf and 
Dumb, and of the Maryland Institution for the Blijad ; also 
Chairman of the Joint Committee organized by tlie Legis- 
lature in 1872 to supervise the Maryland School for tlie 
Education of the Colored Blind and Deaf-Mute Children, and 
Vice-President of the Sabbath Association of Maiyland. He 
was elected by the General Assembly of Mar\ land counsel for 
the State before the Boundary' Commission, authorized by the 
Legislatures of Maryland and Virginia to adjust the boundary 
lines between the two States. 

Mr. Jones was for many years a i-uling .elder, and at the 
time of his death was the senior member of the session in the 
Franklin Street (Southera) Church of Baltimore. He was 
repeatedly sent to Synod and General Assembly, where his 
thorough knowletlge of church law and his excellent judgment 
made him always most useful in the reaching of right con- 
clusions. Mr. Jones was a man of great generosity, and 
being a rijx^ scholar himself he always took a deep interest in 
educational matters. He educated a large number of young 
people who othenvise could not have obtained an education. 
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Many young men owe their success in life to him, and the 
unfortunate ever found in hini a friend. Through all the 
walks of public life he bore a name untarnished to tlie end. 
To know his duty was with him to do it He was 
untouched by the self-seeking spirit of his age. Unselfish and 
wise, noble and gentle, one more notable example of a splen- 
did type of public men, now all too rare, has passed from us 
in the death of Isaac Dashiell Jones. 

MASSACHUSETTS. 
WILLIAM ASPINWALL. 

William Aspinwall was bom in London, England, on 
February 16th, 1819, and died at his home in Brookline, 
Massachusetts, on October 25th, 1892. He was a son of 
Col. Thomas and Ix>uisa Elizabeth (Poignaud) Aspinwall. 
His father was a United States Consul at London from 1815 
to 1853. His grandfather. Dr. William Aspinwall, was a 
prominent and skillful physician, and became especially noted 
for his success in the use of inoculation as a preventive of 
small-pox. His great-grandfather, Isaac Gardner, of Brook- 
line, was killed at Menotomy (now Arlington) on the retreat 
of the British troops from Concord. 

Mr. Aspinwall, until he was fourteen yeare of age, was 
educated in a private boarding school at Hammersmith, near 
London. He then came to the United States, entered Har- 
vard College in 1834 and graduated in 1838, James Russell 
Ix)well and William W. Story Ix^ing among his classmates. 
He studied law in Cambridge NVith Professcjr Joseph Story and 
Simon Grcenleaf, and received the degree of LL. B. in 1840. 
He pursued his studies another year in the office of Franklin 
Dexter and George W. Phillips. From that time to the time 
of his death he was engaged in the practice of his profession. 

He became a legal resident of Brookline in 1847, and 
always took an active part in its aifairs. During that time 
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he held the office of town clerk, assessor, selectman, water 
commissioner and trustee of the Public Library. He was 
also trial justice for Brookline from 1857 to 1860, finally 
resigning his position. In the years 1851 and 1852, he repre- 
sented his town in the lower house of the L^islature ; in 1853 
in the Constitutional Convention ; in 1 854 he was elected 
State Senator from Norfolk County. 

For many years he was an honored and influential member 
of the Democratic party, and was always willing and ready 
to aid his party with personal effort as well as advice. 

He was a man of action, positive in his ideas, whether in 
politics or business, and of the utmost courage in advocating 
and carrying his ideas into practical effect. He was scrupu- 
lously conscientious in his actions, and bold through his con- 
viction of his own sincerity, and he so conducted himself as to 
retain the respect and re^rd of most of those who differed 
from him. He was a man of many friends ; always urbane, 
kindly and attractive. His attachments to those whom he 
honored with his friendship were strong and unchanging. He 
possessed a delightful sense of humor, and was a most enjoy- 
able companion. As a citizen, as a member of the l^al pro- 
fession and as a politician, his ability, integrity and manliness 
were undoubted. 

He leaves a widow, a daughter and two sons. 

BENJAMIN FRANKLIN BUTLER. 

Benjamin Franklin Butler, soldier, statesman, lawyer, was 
bom on the fifth day of November, 1818, in the town of 
Deerfield, New Hampshire, He there attended school until 
1828 when he, with his mother, then a widow, moved to 
Lowell, Massachusetts. He often referred to his early train- 
ing in support of the old common country school system. He 
was fitted for college at the I^owell High School and was 
graduated from Waterville College in 1838. 
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He immediately l)egan the study of law at Lowell, and 
was admitted to practice in the Massachusetts courts in 
September, 1840. 

He was, on the sixteenth day of May, 1844, married to 
Miss Sarali Hildreth, of Lowell. Four children were born 
to them ; three of them attained maturity. Ben Israel, a 
graduate of West Point and a member of the Massachusetts 
Bar, died SeptemlKT 1, 1881. His son Paul and his daugh- 
t(*r Blan(»he, the wife of General AdeUK?rt Ames, still survive. 

Mrs. Butler died in 1877. She was a woman of remark- 
able personality, ever loving and gracious, and held an influ- 
ence over her husband which none other possessed. 

Belvidere, the home of General Butler for many yeara 
prior to his death, is most l)eautifully situated on the bank of 
the Merrimac River. It consists of a large acreage with 
gmnd old trees, the natural undulation of the land being 
i-etained and presents a commanding view. 

General Butler began his militaiy training in 1839, when 
he became a member of tlie liowell Phalanx, a company in 
the Massachusetts Sixth R(^iment, whicl) became famous for 
its march through B«iltimore on April 19, 1861. Always 
fond of military^ pursuits, he served in every grade from 
private to Colonel and Brigadier-General. As Brigadier- 
Greneral of the ^lassachusetts Militia, he started for Washing- 
ton with the Eighth Regiment of Massachusetts Volunteers 
on the eighteenth day of April, 1861. After capturing 
Annapolis, he was placed in command of that district, which 
included Baltimore. He was soon promoted to be a Major- 
Gt?neral of Volunteers and stationed at Fortress Monroe, 
having the command of Eastern Virginia. He participated 
in the capture of Fort Hatteras and Fort Clark. He was in 
command of the land forces of an expedition organized for 
the capture of New Orleans. In conjunction with Admiral 
Farragut, that city was taken on May 1, and General Butler 
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became militarj- governor of t^e city. He afterward had 
command of the Army of the James and other forces. 

General Butler practiced his profession more than fifty- 
two years. During that time he served in the Massachusetts 
Legislature and the State Sc^nate, and was a member of Congress 
and Governor of Massachusetts. He was elected Governor 
for the year 1 883 by tlie Democratic party, the State being 
strongly Republican, thus showing his great popularity and 
personal following. 

When admitted to the bar, he began immediately to try 
cases, of any kind that he could get, with but slight thought 
of the remuneration, and then exhibited that never-ceasing 
energy which made him so famous in after life. He I'ose to 
the foremost rank as an advocate, and after a few years was 
opposed, single-handled, to such men as Daniel Webster, 
Rufus Choate, Jeremiah Mason and other eminent leaders of 
the New England bar. He was particularly expert as a 
cross-examiner ; possessed of a tenacious memorj' and of acute 
perception, a witness had need to he both intelligent and 
honest to parry his questions and carr\' weight to the cause 
for whicli he testified. The ignorant, and especially the dis- 
honest person, seldom succeeded in eluding him by palming 
off falsehood for truth. Numerous cases in which he 
obtained rcnown are remembered and commented on. His 
reputation as a lawyer was national, and he was recognized as 
the peer of any advocate in the United States: It was he 
who first solved the slave question during the Rebellion by 
contending tliat the slave was " contraband of war." 

He took a leading part in the impeachment trial of 
Andrew Johnson, The bunlen of the prosecution rested 
upon him, and he exhibited the indomitable energy and that 
never-lagging power of physical endurance which did not for- 
sake him even to tlie day of his death. 

He was counsel in tlie Legal Tender Cases before the 
United States Supreme Court, and his opinion and contention 
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that the greenback was a legal tender was confirmed by tlie 
court. 

It comes to the lot of few men to persuade that court to 
reverse its opinion once promulgated. Greneral Butler 
accomplished this l^al feat in the case of American Emigrant 
Company against Adams County, 100 U. S., (U, which 
forcibly illustrates his tenacity of purpose and enterprise. 
The case had been heard by the Court, a decision rendered 
against the County of Adams and a motion for re-argument 
denied, when lie was retained to make a second motion for 
re-argument. He made the motion, which was allowed, and 
upon final argument presented the cast* so clearly that the 
(\)urt was (X)nvinoed of its error and reversed its former 
decision, thus set^uring his client's rights and adding addi- 
tional lustre to his name. 

He was physically sound, his health perfect; he labored 
incessantly l)oth night and day, and his only recreation was 
taken on board his yacht "America'^ during the summer 
monttis. 

He died suddenly on January 11, 1893, in full vigor of 
manhood. His mental powers remained unimpaired, he 
having on tlic day prior to his death attended to his accus- 
tomed legal engagements. He was buried at Lowell with 
milit4iry honors. 

NEW JERSEY. 

JEHIEL G. SHIPMAN. 

Jehiel G. Shipman, of Belviderc*, New Jersey, died at his 
home on DecemlKT 10, 1S92. His professional career extends 
over a period of nearly fifty years. His life was one of tx)n- 
stant a<'tivity, robust and powerful. It was not until about a 
year and a half before his death that it became apparent that 
his h«ilth was failing. 
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He was bom on October 3d, 1818, near Hojie, Warren 
County, New Jersey. He was the son of David Shipman, a 
prominent citizen of the County of Warren. The family is 
of Norman descent, its founder having been knighted, history 
tells, by Henry III of England, in 1258. 

Edward Shipman, from whom the Amerit^an branch of the 
family descended, was a refugee from religious pei-secution and 
came to America and settled in May brook, Connecticut, in 1635. 
The grandfather of J. G. Shipman was one of the first set- 
tlers of Morristown, New Jersey. Throe of his uncles served 
with credit throughout the Revolutionary war. Mr. Shipman 
spent one year at Lafayette College, Easton, Pennsylvania, 
under the tutelage of Dr. Geoi^e Junkin, tlien president of 
that institution ; he graduated at Union CoUc^^, New York, 
in 1842, while Dr. Eliphalet Nott was pi'esident of that insti- 
tution. Clarkson N. Potter and W. A. Beach were members 
of his class in college. He began the study of law before 
leaving college and immediately upon his graduation entered 
the law office of William C. Morris, of Belvidere. 

Mr. Shipman was admitted to the bar in 1844, and soon 
secured prominence at tlie bar and a lucrative practice. The 
first case in which he appeared, tried a few months after 
he was admitted, was the Carter and Parks murder trial, a 
cause which excited great interest tliroughout New Jersey and 
adjoining States. He was retained by the State and it fell Uv 
him to open the prosecution. His powerful argument in that 
exciting aise electrified his hearers and gave him wide and 
lasting fame as an advocate. From that day to the time 
of his last illness, Mr. Shipman had l)een regarded as one of 
the Imding lawyers and great advocates of the New Jersey 
bar, a reputation not easy to sustain for half a century in such 
a brilliant constellation as that which has given the bench and 
bar of New Jersey a fame which rcjiches far l)eyond the con- 
fines of the State. Mr. Shipman was engaged in verj' many 
imporbint caw^s before the different courts of New Jersey a.i 
28 
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well as in the courts of other States and before the Supreme 
Court of the United States. In the cass of New Jersey vs. 
Yard, reported in 5 Otto, 1 04, he appeared for the Morris & 
Essex Eailroad Company, and was suooessful in reversing the 
judgment of the highf'st court of New Jersey on the question 
of taxation of the Morris & Kssex Railroad CV>mpany and 
the right of the State to levy taxes against that corporation 
imder its diarter. In the New Jersey law and equity reports 
his name will be found as oounstJ in very many of tlie most 
impoi*tant cases in tlic history of the State. His criminal 
practice was large and varied. He was engaged with tlie late 
Justice Bradley in the defense of the Rev. J. S. Hardin, a 
Methodist minister, who was convicted and hung for the mur- 
der of his wife in LSGO, a case which created a great sensation 
throughout the whole country at the time. He was also 
engaged in the famous trials of the Warren County ring 
thieves which created a great sensation a few years ago, and 
in the defense of Titus for the murtler of Tillie Smitli, at 
Hackettstown, New Jersey, and in many other cases of noU\ 
Probably not a single criminal or civil case of importance in 
the county where he lived can be mentioned in which he was 
not engaged during the time he was in practice. He 
represented many corporations as counsel, and was counsel for 
the D., L. & W. R. R. Co. and for tlie New York, Susque- 
hanna & Western R. R. Co., the Ixihigh & Hudson R. R. 
C^'o. and others. -He assisted in tlie organization of the War- 
ren Railroad, a veiy important branch at this time of the 
D., L. & W. R. R. Co., and was a life-long dii-ector of that road. 
He was long a director of the Belviderc National Bank and 
of other corporations. He was api)ointed one of the Advisory- 
Masters of the Court of ChanccTv of New Jersey in the year 
1878 by Chancellor Runvon, now Ambassador to Germany, 
and he heard many important cases while sitting for the 
Cliancellor. 
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He wa8 a Trustco of Lafayette College for many years ami 
took a deep interest in that institution. He was an active 
and life-long church member, having been a ruling elder in 
the First Presbyterian Church of Belvidere, New Jersey, 
since 1853. 

In ix)litics he was a Republican, and was an earnest and fon'i- 
ble champion of liis party's principles both in private and on the 
platform. He never sought office and never occupied any public 
office, and although he was often urged to become a candidate 
for political office and upon several occasions was spoken of as 
candidate for (jovernor, he always felt that he had no time to 
turn aside from his pivssing professional duties for office- 
swking. 

He was married in 1847 to Mar}' Ijouisa Morris, daugliter 
of William C. Morris. His widow and his son, Greorge M. 
Shipman, who was long his partner, and two daughters 
survive him. 

JOHX WESLEY TAYIX)K. 

John Wesley Taylor was born in Ruck land, in the State 
of Massachusetts, in the month of March, 1830, and died at 
Newark, New Jersey, September 20, 1893. After i-eceiving 
a thorough academic education in his native State, he removed 
to Morristown, New Jersey, where for several years he ('on- 
ducted a private school with great success. Subsequently, he 
cjime to Newark and pursued the study of the law in the 
office of Amzi Dodd, afterwards Vice-t'hanwllor of the 
State, with whom he continued after his admission to the Imr 
at the June term of the Supreme Court, in the year 1857, 
until 1860, when he was admitted as a counsellor-at-law. 

His ability, industry and c^onscientious attention to the 
interests of his clients, together with his leimiing in all 
bmnches of the law, was speedily recognized and he soon 
became identified with the interests of a number of important 
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(Drporations, besides establishing a large and lucrative 
practici*. 

Being of a retiring and modest, but genial dis|X)sition, he 
unwillingly yielded to the pressure brought upon him to 
jutvpt the nomination as a candidate for State Senator from 
Essex C^ounty, to which office he was elected by a flattering 
majority. At the end of his term he was again elected for a 
second term, and received the unanimous vote of the Senate 
as its pn siding officer. 

He was a man of rare and scholarly attainments, not only 
in the law, but als3 in general literature, and his fondness for 
pursuit of knowledge in all branches is evidenced by his large 
library of rare, valuable and much-used books. 

For twenty-five years he ser\'ed as an elder in tlie High 
Stn^et Presbyterian (^hurch of Newark, and remained an 
active meml^er of that denomination to the time of his death. 

Mr. Taylor was married twice. His wife and two sons, 
Henry B. Taylor and Amzi Dodd Taylor, l)oth members of 
the \e^l profession, survive him. By his sudden and 
unexpected death, New Jersey has l)ei»n robbed of one of her 
most valuable sons and the bar of the State of one of its most 
highly esteemed meml)ei's. 



•'&" 



NEW YORK. 

ELLIOTT FIT(^H SHEPARD. 

Elliott Fitch Shepard, lawyer, alitor, and one of New 
York's most eminent citizens, was a man of versatile talents 
and great force of character, but al)ove all was remarkable for 
the practical Christianity which he made the rule of his life. 
He was born in Jamestown, New York, July 25, 1833, his 
father, Fitch She])aixl, being at the time wnnected with the 
(yhautiiucjua County Bank, an institution still flourishing. 
Colonel Shepard was educated at the University of the City 
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of New York. Since leaving the university, his life has been 
full of activity — useful to himself,, his fellow-citizens and 
humanity at large. In 1858, he was called to the New York 
bar, and at once began a practice which was uninterrupted for 
twenty-five yeai*s, save now and then by work bearing upon 
national interests. On the breaking out of the Civil War he was 
plac^l on the military staff of Governor E. D. Morgan, who 
was also a major-general of volunteers, and commanded the 
department of the Sfaite of New York, and in that position 
manifested execnitive ability and organizing powers of a high 
order. In SeptemlxM*, 18G1, he was mainly instrumental in 
raising and equipping the Fifty-firet Regiment of New York 
Volunteer Infantry, called, after him, the " Shepard Rifles/' 
Appreciating his capacity, Governor Morgan appointed Colo- 
nel Shepard to the command of the depot for State volunteers, 
at Elmira, where he organized, ecjuippal and forwarded to the 
front upwards of 50,000 men within two yejirs. After the 
war he rcsumed his legal practice, was counsel for the New 
York Central and other railroads and c^orporations, and pro- 
cui'ed the passage of the act creating the Court of Arbitraticm 
for the New York Chamber of Commerce. He organized 
tlie Hank of the Metropolis, the Columbia Bank, the Ameri- 
can Savings Rank, and in 1<S70 founded the New York State 
Ikir AswSociation, of which he was subsequently unanimously 
elected president. He was also a prominent memlxT of the 
American Bar Assoc^iation. Colonel Shepard, thougli a 
wonderfully hard worker, was not made of iron altogether, and 
in 1884 traveled for health and relaxation in Europe, Asia 
and Africa. 

He took a trip to Alaska in 1887, and upon his return 
delivered a series of delightful and instructive lectures upon 
this, until then, almost unknown land. A year later he pul> 
lished his famous pamphlet, " Lalx)r and Capitid are One," 
which had a very large circulation, and drew a great deal of 
comment from the press and political economists. In this 
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pamphlet he asserts that the modern corporation is a distin- 
guishing mark of the nineteenth century's civilization, deprecatef* 
strikes and advocates arbitration in settlement of disputes 
between the employer and the employed. In 1888, Colonel 
Shepard entered into a new field of enterprise when he pur- 
chased the Mail and Express from Cyrus W. Field, and 
l)ecame its editor. For many years he had been known as a 
practical Christian, one not ashamed to be seen lecturing on 
religious matters, or advocating the interests of religion boldly 
from every coign of vantage which his position gave him pos- 
session of. On his assuming control of the Mail and Express 
he placed every day a text from the Holy Scriptures at the 
head of its columns, because, as he said, he thought that as we 
are all the offspring of God, it is well for us to take the Word 
of our Heavenly Father into ever}' -day life with us. The new 
editor breathed life into his newspaper, its circulation quad- 
rupled, advertisements of the best kind came pouring in, he con- 
structed one of the finest buildings in the coimtry for its home, 
and to-day the Mail and Express takes rank with the great 
Metropolitan dailies. There was nothing inconsistent in Colo- 
nel Shepard putting Scripture texts in his paper. When he 
purchased the Fifth Avenue Omnibus Line, every one knew 
it was to put a stop to its Sunday traffic, and it was stopped. 
To do the rival newspapers justice, it must be said of them 
that they never charged him with hypocrisy. Even if they 
had, it would have l)een the same to him, possessing, as he 
did, the faailty of pursuing the even tenor of his way regard- 
less of what the world was saying. As a philanthropist in 
the best sense of the word. Colonel Shepird will go down 
to posterity. His was not the philanthrophy that exploits 
itself on the highways and byways of the land. One of his 
latest crusades was against the intended opening of the World's 
Columbian Exhibition on Sunday. Personally, Colonel 
Shepard was a fine-looking man, witli very handsome, clear- 
cut features and a bold, open eye, bespeaking a fearless soul 
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within. He married in 1868, Margaret Louisa, eldest daugh- 
ter of William H. Vanderbilt, by whom he had six children. 
Last year tlie University of Omaha conferred upon him the 
degree of Doctor of Laws, and his alma mater the d^ree of 
Master of Laws. In politics, he was a staunch Republican. 
The above is a too brief sketch of a man about wliom 
much has been said and written, not only in New York City, 
but all tlirough the country. His death, March 24, 1893, 
came suddenly, and his loss is lamented by the whole 
oommunit>'. 



OREGON. 
MATTHEW PAUL DEADY. 

Matthew Paid Deady was bom near Easton, in Talbot 
County, Maryland, May 12, 1824, and died at Portland, 
Or^on, March 24, 1893. 

Judge Deady was largely a self-made man. His parents 
were people of respectability and worth, but were without 
prominent position or influence to aid him in the world. His 
father was a school teacher, and fix)m him he received the 
rudiments of his education. When he was four years old, the 
family removed to Wheeling, Virginia. His mother died in 
1884, and in 1837 his father removed to Ohio and engaged 
in agricultural pursuits. Young Deady remained on the farm 
until 1841, when he went to Barnesville and was apprenticed 
to learn the trade of a blacksmith, but during the time he had 
an opportunity to attend the Barnesville Academy, where his 
scholastic studies were a>mpleted. He then taught school and 
read law concurrently, securing admission to the Supreme 
Court of the State in 1847. 

In 1849, he crossed the plains to Oregon in an emigrant 
train, settling in Yamhill County, where he taught school for 
one session and then entered upon the practice of the law. 
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In 1850, he was elected to the lower house of the Oregon 
Ijegislature, and in the succeeding year to the Council, of 
which he became the presiding officer. He was appointed an 
Associate Justice of the Territorial Supreme Court in 1853, 
and held the position until the admission of Oregon as a 
State, February 14, 1859. One of his associates was 
cx-United States Attorney (icneral George H. Williams, who 
is now engaged in practice at Portland. At the first State 
election, he was chosen one of the Justices of the Supreme 
Court, but al)out the same time was appointed United States 
District Judge for Oregon and accepted that position, making 
his home thereafter in Portland. This office he held con- 
tinuously until the time of his death, being then the se^nior 
Fedei-al Judge in service, except Judge Nelson, of Minnesota. 

When first appointed Territorial Judge he was assigned to 
the southern circuit of the State, the Judg(^^ then discharging 
both circuit and appellate duties. There were several counties 
in his circuit and the only means of c^mmmiication was by 
horseback, threading a way through tangled forests, crossing 
mountains and fording, sometimes even swimming, rivers, 
and often exposed to danger from hostile Indians ; yet Judge 
Deady never mis.scd opening a term of court on the appointed 
day. At one time he repaiixKl, with his (Jerk, sheriff* and 
" bar," to the spot designated by the Ic^rislaturc as the county 
seat of one of his counti(»s, but finding not a vestige of human 
life or liabitation there he had court opened with due 
solemnity upon a large Hat rock, and then adjoumcMl the pro- 
ceedings to a neighboring school-house. 

Judge Deady was elwted from Douglas County a delqj:ate 
to the Oregon Constitutional Convention, in 1857, and was 
made President of the body. In 18()2, he prepared a code of 
civil procedure, and in 1 804, a c»ode of criminal proctxiure, 
which were atlopted by the Tx^islature and have ever since 
been substantially in force in Oregon. In 1872, he waa 
appointed one of two comniissi(mers to compile the laws of the 
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Stole, and their work was submitted in 1874. Amon^ other 
positions of prominence and usefulness which he held were 
those of President of the Portland Library Association con- 
tinuously from 1868, and for a number of years that of 
President of the Board of Regents of the University of 
On»gon. Largely through his individual efforts the library 
association purchased an eligible site and erected on it a hand- 
some stone building, which was almost ('ompleted at the time 
of his death, and which might well stand as a monument to 
his j>ublic spirit and his love of literature. As head of the 
University, he did much to advance its influence and useful- 
ness. He was also for many yeare a vestryman of Trinity 
Episcopal Church, of Portland. 

In 1852, Judge Deady was married to Miss Lucy A. 
Henderson, of Orcgon, who was a faithful and helpful wife to 
him during the whole of their married lives. Slie and three 
sons survive him. 

In appearance Judge Deady was six feet two inches in 
height with a well-rounded and proportioned figure ; his 
head was large and symmetrical and well poiscxl on his 
shoulders ; his face was handsome and his carriage singularly 
dignified and imposing. He was a man of great versatility 
and information, a ready conversationalist upon almost every 
topic, and a genial companion. He had a strong, rather than 
a quick, mind, which he ccmstantly cultivat«l and improved, 
and a wonderfully retentive memory. He was an intellectual 
and practical force in ev(Tv undertaking he assumed and 
made a deeper imprcss upon the constitution, the laws and the 
internal affairs of his adoj)t<Kl State than any other of her 
i'itizens. 

It is chiefly as a jurist, however, that he was known, or 
awakens an interest, among lawyers. His long term of 
service, largely through the formative period of his jurisdic- 
tion, abounded in ()pj)ortunities for sclfklistinction and public 
usefulness. By tlie Supreme Court of the United States he 
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was considered, and rightly so, as a strong and learned man, 
and in the Federal courts of co-ordinate jurisdiction no 
opinions were more often cited and relied on, in proportion to 
the numlxjr rendered, than his ; yet he was not an ideal 
Judge. He was disposed to disr^ard techniculities and to 
strike right at the substantial merits of a controversy, though 
he was indefatigable in industry and research. In his decisions 
he \vas bold, fearless and independent, never hampered by 
precedent if it did not commend itself to his judgment, but 
this dIs|)ositioh engendered a pride of opinion which often 
betrayed him into the commission of legal errors. He was 
not infrt^qnently too quick in arriving at an impression and 
too tenacious of a hastily-formed judgment. As an executive 
officer in the dispat(»h of business and the control of proceed- 
ings in his court he was, perhaps, without a j^eer ; but he was 
of an aggressive and combative temperament, \vas often 
arbitrary and at times seemed even to lx)nler on bias in 
r^ard to controversies pending before him. Unpleasantness 
necessarily resulted with attorneys, and he was not univer- 
sally popular with the bar. Much of this, however, was 
justified by his contempt for chicanery and subterfuge, whicJi 
he always discx)untenanced. 

For several years lx?fore his death. Judge Deady's physical 
health had failed, the ailment chiefly manifesting itself in loss 
of action of his lower limbs. His mental faculties suifered 
no impairment, however, and he cx)ntinued to occupy the 
bench until comparatively a few days before his dwease, but 
nature finally worked its way. The extraordinary labors of 
his life wore out even his iron constitution, the machinery of 
a great organism ran down and his heart stocnl still. 
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PENNSYLVANIA. 
JOHN* VArGHAX DARLING. 

John Vaughan Darling was bom in Reading, Pennsylva- 
nia, July 24th, 1844. He was the youngest son of William 
Darling, and was the brother of EdwarS P. Darling, deceased, 
of the Luzerne bar. Mr. Darling was prepared for (college 
by Professor Kendall and passed his examination for the 
junior year at Harvard University, but his health failing he 
gave up the idea of a collegiate education. 

In his early years he was a frequent contributor to tlie col- 
umns of Lippincotfs Magazine and the Atlantic Monthly^ 
and for five years was assistant editor of the North American 
Exchange and Reineiv. 

Mr. Darling read law with Richard C. McMurtrie, of the 
Philadelphia bar, pjissed his examination before he was of age, 
and was admitted to the Philadelphia bar in 1865. Soon 
after his admission he went into partnership with Morton P. 
Henry, which continued until his removal to the City of 
Wilkes-Barre, in 1874. He was admitted a member of the 
Luzerne bar June 4th, 1874. In 1869, he was retainwl as 
junior counsel with James E. Go wen for the I^ehigh Valley 
Railroad Company, which was a strong proof of his succt^ss 
as a young lawyer. 

Mr. Darling married, Octol)er 9th, 1872, Alic^e Mary, 
youngest daughtcT of Andrew T. McClintock, of the Luzerne 
bar. Mr. Darling came to the study of the law with a liking 
for it and a conviction that to exa»l he must apply himself 
steadfastly, not only to nuistering the principles, but to acquir- 
ing familiarity with tlie rules of practice and every fact material 
to the wnsideration of the case at issue. He was retained by 
tlie majority of important niilroad and coal cori)orati()ns in 
Wilkes-Karn^ and the neighboring vicinity uj) t^) the day of 
his death, and also enjoyed a very large individual clientage. 
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His reputation avS a lawyer was especially due to his ability 
as a trial lawyer and in the sutxx'ss he attained in argument 
before the Supreme C^ourt of this State. * He was painstakin^r 
and thorouorh in the {)reparation of all his eases, and this 
gained not only the confidence of his (clients, but the respect 
of his opponents. 

Illness during the later j)art of tlie yt^r 1891 made neces- 
sary liis total withdrawal from the practice of his profession, 
and in tlie summer of 1892 he went abroad with his wife and 
spent several months at Baden Baden, Germany, in the hope 
of regaining his health. In the month of October following 
he n»turned to New York but little improved, and dial then? 
on the 10th of Nov(»mlKT. 

JOSEPH PARRISH. 

fJoseph Parrish died suddenly of apoplexy on Xoveml)er 
nth, 1893. He was born in Philadelphia Jidy 6th, 1843, 
and was descende<l from a long and distinguished line of 
(Quaker anciestry. He was educattni at Haverford C'olk^gi^ 
l\'nnsylvania, and was always actively interested in its 
Ahimni Association, of which he was repeatedly el(H»ted presi- 
<lent, orator and poet. 

After l«iving college, he spent several years in a large pul>- 
lishing house in Philadelphia, and then began the study of the 
law and graduated from the Law Department of tlie Univer- 
sity of Pennsylvania, and was admittetl to the Philadelphia 
l)jir in 1866, from which date he continued in active practice 
to the time of his dciith. 

Of late years he had devoted himself almost exclusively to 
diamber practice. He was a safe and wise counsellor, and 
always inspired his clients with unbounded confidence in his 
judgment and integrity, which he justly deserved. He was 
well and widely read, and was a graceful and ready writer of 
simple and forcible Englisli. His character was distinguishe<l 



Digitized by 



Google 



JOSEPH PARRISH. 445 

for his winsome , bright and genial manners, which greatly 
attracted to him those who had tlie privilege of his acquaint- 
ance. He was true and loyal to his iamily and friends, fear- 
less in the discharge of his duty, and always governed by the 
highest and nicest sense of honor. 

As a citizen he took an active interest in public aifairs, was 
an influential member of the Committee of One Hundred in 
Philadelphia, whose object was the reform of abuses in munici- 
pal affairs. He was also a prominent member of tlie Civil 
Service Reform Association. He would never tolerate the 
question of policy or expediency in the decision of any ques- 
tion ; his sole standard was, what is right. 

He was prominently identified with many charities, and 
leaves to his friends and family a name unsullied, and a 
memory which they may cherish witli affection and pride. 



RHODE ISLAND. 
NICHOLAS VAN SLYCK. 

Nicholas Van Slyck died March 3d, 1893. He was 
a native of the Empire State, born at the village 
of Pine Plains, near Kinderhook, the 2Sth of July, 
1829. A Knickerl)ocker in blood, he traced his descent 
from those sturdy Dutch settlers, who early in the seven- 
teenth century penetrated the wildoniess and established their 
homt^ on tlie then distant frontier. To the last he ciierished 
tlie surroundings of his boyhood days, though by family, 
business and social relations he l^ecame in time a well accli- 
mated son of New p]ngland. Receiving his preliminary 
education in the schools and academy of his native town, he 
entered the Sophomore class of Williams College in 1846, 
graduating therefrom in the class of 1849. Of his (5oIlege 
days he retained a very pleasant recollection, and especially 
revered the memory of the President of Williams, the distin- 
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guished Mark Hopkins, whose effbrts to inspire in his students 
a high ideal of manhood were crowned with so great success. 

To please a father's fancy, he entered upon the study of 
medicine, but feeling that for this profession he had no taste, 
ho soon abandoned it for the study of law. Pursuing his 
studies at Hudson, he was admitted to the bar of his State, 
at Albany, December 3, 1860. Removing to New York City, 
he there practic*ed his profession for five years, when he came 
to Providence, the home of his wife's family. Shortly after- 
wards he formed a partnership with the Hon. George H. 
Browne, commencing in July, 1856, and terminating with the 
death of Col. Browne, in 1885. Upon the death of Col. 
Browne, he associated with himself his son, Cyrus M. Van 
Slyck, and continued in active practice constantly increasing 
in magnitude and importance imtil stricken with his last 
illness. 

As a lawyer he held high rank. Not so deeply versed as 
some in the refined subtleties of the law, impatient, perhaps, of 
the technicalities which migJit seem to obstruct the administra- 
tion of justice, he grasped the essential principles involved in 
any controversy and in its elucidation brought to bear a sonnd 
judgment developed and trained by a widely diversified prac- 
tice. His broad experience, his quick intuition, his ready 
tact, his mental resouixjes always at command, his eloquent, 
persuasive and forceful address, rendered it unnecessary, even 
if one could conceive such a thing possible, for him to pursue 
any tortuous deviwis. The esteem with which he was regarded 
professionally was strikingly illustrated by his long term of ser- 
vice as City Solicitor, commencing in the yciir 1874 and 
continuing until his death, being annually elected to tliis 
important office by a body composed ver^^ largely of his politi- 
ttU opponents. During these years the rapid growth of the 
city in population and its large increase of territory, the 
important public improvements arising from the introduction 
of water, the construction of sewei-s, the laying out of so many 
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mil<?s of highways, the problems of terminal facilities for the 
vastily increased railway tralfics, all demanded legal talent of 
the best order to meet the questions of municipal rights and 
liabilities which were constantly arising. An examination of 
the decisions of the Suprcme Court will show how favorably 
these questions were decided for the city, w hen adverse decis- 
ions might have seriously affected the city's growth and 
prosperity. 

Though always a busy lawyer, he found time to respond to 
many of those calls which are ever pressing on the good citi- 
izen and neighbor. Having a taste for military exercise, he 
joined the Providence Artillery, now the United Train of 
Artillery, soon after coming to this city, and was its Colonel 
in 1858. At the breaking out of the rebellion, he commanded 
a company from that organization designated as Company B, 
in the First Rhode Island Regiment of Volunteere, and 
served in the campaign^ culminating with the battle of Bull 
Run. In 1862, he aided in the organization of the Ninth 
Regiment of Volunteers, being appointed Lieutenant-Colonel, 
but was never mustered in on his commission. 

His active identification with municipal affairs began in 1870 
with his election to the Common Council, of which body he 
was a member until August 10, 1874, serving during his last 
two years as its President, and resigning to accept the office 
of City Solicitor to which lie had been elected. Being an 
eX'Officio member of the Sc^liool Committee, he early became 
interested in its w^ork and devoted himself to the cause of 
public educ»ation with characteristic enthusiasm. Of this body 
he w^as a member until 1890, and for the last thirteen years 
of his membership its President. It was during his term of 
service that many of the fine school houses which adorn his 
city were built, and the system of public instruction greatly 
developed and improved. He was unsparing in his efforts 
among his asf*ociates in the committee and with the teachers 
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and pupils in the schools to secure the best results in this 
important department of the public service. 

In addition to the positions of public trust already men- 
tioned, he was also elected a representative in the General 
Assembly in the years 1861, 1862 and 1875, discharging the 
duties of that office with ability, credit and usefulness to his 
(constituency. 

He was a Mason, and was highly esteemed by his Masonic 
brethren, holding many important offices until in 1873 he was 
chosen Grand Master, and served four years, declining a 
re-election in 1877. 

In concluding his addi'ess as Gmnd Master at the session of" 
(jrand Ix)dge in 1 877, he said: "Though our official rela- 
tions shall cease, the love that I l)ear you will not be severed 
and will ever prompt me to the endeavor to retain your con- 
tinued confident." None who had Ixx^n familiar with his 
services as Grand Master, or with tlie services sul)se(piently 
so fieely rendered by him to the close of liis life can doubt 
that these w ords (^me from the lieart. It would be no exag- 
genition of six?ech to pronounce him an ideal Grand Master. 
He was tiioroughly imbued with the spirit of Masonry ; he 
was proud of its history and work ; he was profoundly versed 
in its jurisprudent ; with his clear intuitions and quick jx;r- 
ception he (comprehended at once the problems presented for his 
solution, decided promptly, and his decisions were never 
reversed. 



VIRGINIA. 
LEGH RICHMOND PAGE. 

Ijcgh Richmond Page, of Riclimond, Virginia, died at 
Chicago, June 8, 1893, at the age of fifly-eight. He first 
apj)earcd in Riclimond during the war. He was one of the 
attiiu'tive group of men that was called to Virginia, from 



Digitized by 



Google 



LEGH RICHMOND PAGE. 449 

time to time, by the occasions of that turbulent period. It 
was really remarkable tliat so Voung a person as he was at 
that time should have reached such mental and physical ripe- 
ness and attained the deep acquaintance with human nature 
which he undoubtedly possessed. 

If ambition had led him into the field of politics, his ability 
and knowledge of the ^vorld, backed by a pronounc»ed and 
intrepid nature, would have surely carried him to success and 
made him a figure of national interest. But, perhaps, it was 
better that the jealous mistress, the Law, ordained otherwise, 
for there was a leonine vein in his nature which might have 
made politics tempestuous for him, and narrowed the play of 
his womanly gentleness, if too often deeply stirred. 

He wjiH the senior counsol in the Arlington case, wherein 
there was recovered for the heirs of General Robert E. Lee 
the value of the old family homr^stead in Fairfax County, 
Virginia, which the Government at the outbreak of tlie late 
Civil War seized and converkKl into a cemetery for Union 
soldiers. He was also prominently connected in the matter of 
consolidating the various tobacco manufacturers who now 
compose the American Tobacco Company, for which he 
obtained a charter from the Legislature of New Jersey. 

The particular in whicii Ijcgh Page's career at the hav was 
especially marked, was his skill in settling controversies by 
negotiation. Here his knowledge of men made him prc- 
eminent and enabled him to attain a distinction outside the 
cx)urt house which few lawyers achieve in forensic contest. 
His abihty in this direction opened to him a wide field of use- 
fiilness, and truly may it be said that he turned " The earthly 
gift to an end divine.'^ 

It was a great factor in his success that he was endued 
with the true judicial instinct which carried him straight to 
the heart of a case and kept him from laying stress on points 
not decisive, however alluring. 

29 
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He was fond of literature and variously read. His tiaste 
was classical and correct, and his tenacious memory was 
stored with literary gems, yet his arguments were as destitute 
of ornament as though his reading ^ad been confined within 
the circle of tlie law. The eloquence of demonstration was 
his aim. At the same time, strangely enough, he admired 
the embellishments of rhetoric in the speec»hes of the masters 
of forensic eloquence, and upon oa*usiou would recite passages 
from them with evident pleasure and good effect. He was 
well versed in the literature of his profession and kept up 
with tlie progress and development of jurispnidenoe, but 
made no display of his learning whatever, treating it as 
merely a means to the end of substantial success. In tliis 
particular, as in all others, his motto was ^'^ facta non verhaS^ 
The first and the imperious demand of his nature was 
indei)endence, and for independence he struggled rather than 
for reputation, which came to him, nevertheless, as an 
inseparable result of success. To his proud, generous nature 
independence meant everytliing, and in comparison, fame — 
nothing. 

The life is ended, but its lesults will endure. The example 
stands with its lesson. May that lesson strike deep, and men 
the better learn that the lawyer's chief part in life's drama is 
not contention, as tlie world is prone to think, but to keep 
down strife. All read the story of the wrec^k-strown coast, 
but few consider how nuich the beacon's warning light has 
saved. 

S. FER(U:S()N BEACH. 

S. Ferguson Bt»ach, son of Rev. John Burton Beach and 
Emmaline Hawley, his wife, was bom at TnimbuU, Con- 
necticut, January 25, 1828. He prepared for collie at 
Wilbraham Academy, Massachusetts; was graduated from 
Wc^levan University, !Middlotown, Connecticut, at the head 
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of the class of '46 as Bachelor of Arts, and after teaching 
thrt^ ywirs was made Master of Arts. He went to Alex- 
andria/ Virginia, about 1850, where he taught in Hallowell's 
School, at the same time reading for the bar. He was licensed 
to practice March 4, 1852, and argued his last case (Hunter 
V8. Richards, Va. Ct. Appeals) in the Spring of 1891. 

For thirty-nine years he was actively engaged before the 
courts, State and Federal, of his circuit; the Court of 
Appeals of Virginia and the Supreme Court of the Ignited 
States. In the hist-named trilninal his argument in the 
Arlington case, or United States vs. Lee (107 TT. S., 196), 
was j)erhaps his most characteristic (effort. Having been 
siuxt^ssfiil counsel mauy years Ix'fore in Bennett vs. HunttT 
(9 Wall.,''324), and later in Tacc^v vs. Irwin (18 Wall, 549, 
where he is erroneously reported for plaintiff* in error), he 
was at first more ])arti(nilarly retainwl in the Arlington case 
on the point of invalidity of the tax sale. But soon he had 
to share the burden of the jurisdictional question, and with a 
brief of nine pages, in a speech not exceeding half an hour, 
citing but one authority, he discussed on re-ai-gument the 
doctrine of the immunity of Government from suit with an 
acumen and felicity which his gt^nerous and distinguished 
colleagues were tlie first to declare unexcelkKl. The same 
thought, study and labor given to this case — which marks an 
epoch in constitutional law — he gave to the humblest client 
that enteixxl his office. 

The character of his mind was peculiarly analytical ; he 
was impatient of the ponderous, the profuse, the authoritative* 
method so often a subterfuge for clear thinking. A resolution 
of things into their elementary parts ; a separation of essen- 
tials from incidents ; logical statement and i-ejection of the 
dogmatism of decided cases not founded on reason or justified 
by necessity — ^these were the lines on which he worked. 

While his pn)fessional i-eading started with Coke and 
ended only when his failing healtii forced him, regretfully, to 
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lay aside the last rejwrt, his lay work was equally extensive. 
He was particularly fond of social and moral science, and his 
life and thought were greatly influenced by the writings of 
James Mill and his son, John Stuart Mill. 

Save a brief service as District Attorney for the United 
States, he neyer held public office ; and while not undervaluing 
the charm of social intercourse in which, when occasional 
opportunity offered, none were more buoyant and brilliant 
than he, the diffidence of thoughtful habit rendered his life 
somewhat retii'ed. He died on the fifteenth day of Septem- 
lx»r, 189o, and the following resolutions of the Alexandria 
Iwir give an estimate of him by those with whom and whose 
fathers he lived his professional life : 

^'Resolved, That tlie meml)ers of this bar have heard with 
deep regret of the death of S. Fei^^uson Beach, Ksq., late a 
resident of this city, a leading lawyer of the Commonwealth 
and an eminent practitioner before the highest courts of the 
land, and we desire to put upon record an expression of our 
appreciation of the purity of his character, the beauty of his 
disposition ; his attainments as a scholar ; his profound 
knowledge of the law, and the elevated plane upon ^vhich he 
acted in all the relations of life. 

" We recognize in him the highest type and exemplar of tlu* 
lawyer and of the citizen and of the man. 

" His integrity, ability, industry, research, gentleness, 
fairness at the forum, acute sense of justice and uprightness 
in every walk and conversation are worthy of the emulation 
of all men." 
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LIST OF BAR ASSOCIATIONS IN THE 
UNITED STATES. 



Note. — ^This lipt has been compiled by the Secretary of the American 
Bar Association from replies to circulars sent out; and while pains have 
been taken to make it as complete as possible, it is probable that some 
Associations have been omitted. In some cases the officers for former 
years are given where officers for 1893 are not known. The Secretary 
will be much indebted for information of any omissions and for correc- 
tions of the names of the officers. 



NAME. 

Alabama State Bar As- 
sociatioo. 

Birmingham Bar As- 
sociation. 



ALABAMA. 



PRESIDENT. 



SECRETARY. 



J. R. Dowdell, Alex. Tr6y, 

Tuscaloosa. Montgomery. 

Alex.T. London,(»92), W. K. Terry, ('92), 

Birmingham. Birmingham. 



California State Bar As- 
sociation. 

Los Angeles Bar As- 
sociation. 

Oakland Bar Associa- 
tion. 

Bar Association of 
San Francisco. 



CALIFORNIA. 

Lawrence Archer, Charles J. Swift, • 

San Josd. San Francisco. 

F. H. Howard.('92), F. G. Finlay8on,('92), 
Los Angeles. Los Angeles. 

J. H. Smith, Geo. E. DeGolia, 

Oakland. Oakland. 

W. W. Morrow,('92), G.N. Towle, Jr. ('92), 
San Francisco. San Francisco. 



Denver Bar Associa- 
tion. 



COLORADO. 

George C. Norris, J. M. Lomery, 

Denver. Denver. 

(453) 
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CONNECTICUT. 
nam£. president. secretahy. 

State Bar Association Chas. E. Perkins, Chas. M. Joslyn, 

of Connecticut. Hartford. Hartford. 

Bridoeport.Bar Asso- Daniel Davenport, Wm. H. Kelsey, 

ciATiON. Bridgeport. Bridgeport. 

Fairfield County Bar Samuel Fessenden, William B. Shelton, 
Library Association. Stamford. Bridgeport. 

Hartford County Bar Charles E. Perkint*, William F. Henney, 
Association. Hartford. Hartford. 

Litchfield County James Himtingdon, Dwight C. Kilbourn, 
Bar Association. Woodbury. Litchfield. 

New Haven County John W. Ailing, E. A. Anketell, 

Bar Association. New Haven. New Haven. 

New London County John T. W^ait, Lucius Brown, 
Law Library Ass'n. Norwich. Norwich. 

Tolland County Bar B. H. Bill, L. T. Tinges, 

A?80ciATioN. Rockville. Tolland. 

Windham County Bar John J. Penrose, ('92), S. H. Seward, ('92), 

Association. Central Village. Putman. 

DELAWARE. 

Bar Association of John Briggs, H. H. Ward, 
New Castle County. Wilmington. Wilmington. 

DISTRICT OF COLUMBIA. 

Bar Association of the Geo. R Hamilton, Blair Lee, 
District of Columbia. Washington. Washington. 

Federal Bar Associa- John W. Douglass, George A. King, 

TiON OF D. C. Washington. Washington. 

FLORIDA. 

Orange County Bar E. M. Hammond (*91), John C. Jones ('91), 
Association. Orlando. Orlando. 
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GEORGIA. 

NAM£. PRESIDENT. SECRETARY. 

Georgia Bar Associa- Logan E. Bleckley, John W. Akin, 

tion. Macon. Cartersville. 

Atlanta Bar Associa- Jno. L. Hopkins, Vacant. 

TION. Atlanta. 

ILLINOIS, 

Illinois State Bar Asso- Saml. P. Wheeler, William L. Gross, 

ciation. SpringQeld. Springfield. 

Chicago Bar Associa- David B. Lyman, Howard Henderson, j 

TION. Chicago. Chicago. 

Chicago Law Club. Chas. H. Aldrich, E. Parmelee Prentice, 

Chicago. Chicago. 

INDIANA. 

Dearborn Coiinty Bar Hugh D. McMullen, Charles Stopp, 

Association. Aurora. Lawrenceburg. 

Grant County Bar As- R. F. St. John, Elias Bundy, 

sociATioN. Marion. Marion. 

Indianapolis Bar As- Silas M. Shepard, I^awson M. Harvey, 

SOCIATION. Indianapolis. Indianapolis. 

KoKOMo Bar Associa- Milton Garrigues, Joseph C. Herron, 

TION. Kokomo. Kokomo. 

NoBLESviLLE Bar AsJio- Wm. Garner, Meade Vestal,! 

CIATION. Noblesville. Noblesville. 

Terre Haute Bar As- Joshua Jump, Saml. M. Huston, 

SOCIATION. Terre Haute. Terre Haute. 

Wabash County Bar B. F. Williams. James D. Conner, Jr., 

Association. Wabash. Wabash. 

IOWA. 

Decatur County Bar R. L. Parrish, Stephen Varga, 

Association. Leon. Leon. 

Dubuque Bar Associa- B. W. Lacy, P. S. Webster, 

TION. Dubuque. Dubuque. 
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IOWA.— Continued. 

NAME. PRB8TDENT. SECRETARY. 

Polk County Bar As- Crom. Bo wen, F. 8. Dunshee, 

sociATiON. Des Moioe^. De8 Moines. 

KANSAS. 

Bar Association of the James Humphrey, C. J. Brown, 

State of Kansas. Junction City. Topeka. 

Leavenworth Law Li- Thos. P. Fenlon, William Dill, 

BRARY Association. Leavenworth. Leavenworth. 

ToPEKA Bar Associa- W. P. Douthitt, Jas. A. Troutman, 

TiON. Topeka. Topeka. 

Wichita Bar Associa- Ed win White Moore, Charles H. Brooks, 

TiON. W^ichita. Wichita. 

KENTUCKY. 

Western Kentucky Bar Malcolm Yeaman, J. G. Poore, 

Association. Henderson. Frankfort. 

LOUISIANA. 

Bar Association of Lou- J. \\. Burgess, T. Sam bola Jones, 

istana. Baton Rouge. Baton Rouge. 

Natchitoches Bar As- Wm. H. Jack ('90), C. V. Porter, ('90), 

SOCIATION, Natchitoches. Natchitoches. 

New Orleans Law As- Jas. McConnell C91), J. Ward Gurley ('91), 
SOCIATION. New Orleans. New Orleans. 

MAINE. 

Maine State Bar Asso- Chas. F. Libby, Leslie C. Cornish, 

ciation. Portland. Augusta. 

Cumberland Bar Asso- Sewall 0. Strout, Frank W. Rohinson, 

CIATION. Portland. Portland. 

Franklin County Bar H. L. Whitcomb, E. Richards, 

Association. Farmington. Farmiogton. 
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MAINE— Continued. 

NAUE. PBB3IDENT. SECRETARY. 

Kennebec Law Libra- (Senior Member of Bar), H. W. True, 

RY Association. Augusta. 

Oxford Bab Associa- David E. Hastings, A. 8. Austin, 

TioN. Fryeburg. Paris. 

Penobscot Bar Libra- Albert W. Paine, F. H. Appleton, 

RY Association. Bangor. I>angor. 

York County Bar As- John M. Goodwia, Sam'l M. Cann, 

sociATiON. Biddeford. Alfred. 

MARYLAND. 

Bar Association op Al- James A. McIIenry, D. W. Sloan, 

LEGANY County. Cumberland. Cumberlai d. 

Bar Association op Joseph Packard, Jr., Conway W. Sams, 
Baltimore City. Baltimore. Baltimore. 

Bar Library Associa- Charles W. Ross, Clayton O. Keedy, 
TION OF Frederick Co. Frederick. Frederick. 

MASSACHUSETTS. 

Bar Association OF the Richard Olney, Sigoumey Butler, 

City of Boston. Boston. Boston. 

Berkshire Bar Asso- Henry W. Taft, Edward T. Slocum. 

ciation. Pittsfield. Pitt^field. 

Essex Bar Association. W. f). Northend('88), Geo. Brad. Ives, (88), 

Salem. Salem. 

Fall River Bar Asso- Jonathan M. Wood, Arthur S. Phillips, 

ciation. Fall River. Fall River. 

Franklin County Bar Samuel O. Lamb, Samuel D. Conant, 

Association. Greenfield. Greenfield. 

Hampden Bar Asso- Edward B. Gillett, Robert O. Morris, 

ciation. Westfield. Spjingfield. 

Bar Association of Edward Avery, George K. Clarke, 
Norfolk County. E. Braintree. Needham. 
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MASSACHUSETTS. —Continued. 

NAME PRESIDENT. SECRETARY. 

Plymouth County Bar Benj. W. Harris ('92), Arthur Lord ('92), 

Association. E. Bridgewater. Needham. 

Worcester County Bar Wm. S. B. Hopkins, Webster Thayer, 

Association. Worcester. Worcester. 

MICHIGAN. 

Michigan State Bar As- Geo. H. Durand, Ralph Stone, 

sociation. Flint. Grand Bapids. 

Bay County Bar Asso- H. H. Hatch, Frank S. Pratr, 

ciATioN. Bay City. Bay City. 

Detroit Bar Associa- Geo. V. N. Lothrop, Edward W. Pendleton, 

TioN. Detroit. Detroit. 

Houghton County Bar T.L.Chadboiime ('92), R. S. Shelden, ('92), 

Association. Houghton. Houghton. 

Lenawee County Bar Alfred L. Millard, Walter S. Westerman, 

Association. Adrian. Adrian. 

Saginaw County Bar Benton Hanchett ('92) Samuel G.Higgins (*92) 

Association. Saginaw. Saginaw. 

MINNESOTA. 

Minnesota State Bar John A. Lovely, Hiram F. Stevens, 

Association. Albert Lea. St. Paul. 

DuLUTH Bar Library Thomas J. Davis, Alfred Jaques, 

Association. Duluth. Duluth. 

Mankato Bar Associa- E. P. Freeman, W. E. Young, 

TION. Mankato. Mankato. 

Minneapolis Bar Asso- Robert D. Russell, John T. Baxter, 

CIATION. Minneapolis. Minneapolis. 

St. Paul Bar Associa- E. II. Ozmun, Samuel E. Hall, 

TION. St. Paul. St. Paul. 

Seventh Judicial Dis- A. Bnrto, Jas. R. Bennett. Jr., 

TRicT Bak Association. Sank Centre. St. Cloud. 
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MINNESOTA.— Conued. 

NAME. PRESIDENT. SECRETARY. 

Stearns County Bar Daniel W. Bruckart, Riplej B. Brower, 

Association. St. Cloud. St. Cloud. 

Washington County E. G. Butts, James N. Castle, 

Bar Association. Stillwater. Stillwater. 

Winona County Bar William H. Yale, Wm. B. Anderson, 

Association. Winona. Winona. 

MISSISSIPPI. 

Mississippi State Bar Robert Lowry, William R. Harper, 

Association. Jackson. Jackson. 

Aberdeen Bar Asso- Lock E. Houston, Wiley H. Clifton, 

ciATiON. Aberdeen. Aberdeen. 

Adams County Bar As- Frank K. Winchester, James A. Clinton, 

SOCIATION. Natchez. Natchez. 

Columbus Bar Associa- W. H. Sims ('92), Jas. T. Harrison ('92), 
TION. Columbus. C<»lumbu8. 

Greenville Bar Asso- Wm. G. Yerger ('92) Chas. H. Starlinsr ('92), 
CIATION. Greenville. Greenville. 

West Point Law and Fred Beall ('92), R. C. Beckett ('92), 
Library Association. West Point. West Point. 

Yazoo Bar Association. Robert Bowman, Sr., John S. Williams, 

Yazoo City. 

MISSOURI. 

Missouri State Bar As- Alex. Martin, William A. Wood, 

aociation. Columbia. Kingston. 

Kansas City Bar Asso- O. H. Dean, T. H. McNeil, 

ciATioN. Kansas City. Kansas City. 

Bar Association of St. G. A. Finkelnburg, Cornelius F. Bauer, 

Louis. St. Louis. St. Louis. 
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MONTANA. 

NAME. PRESIDENT. SECBETARY, 

Montana Bar Associa- John F. Forbes, Aaron H. Nelson, 

tion. Butte. Helena. 

Cascade Bar Associa- H. P. Rolfe, H. H. EwLng, 

TION. Great Falls. Great Falls. 

NEBRASKA. 

Adams Coitnty Bar As-. Robert A. Batty, Vacant. 
sociATiON. Hastings. 

Lancaster County Bar H. H. Wilson, 8. L. Geisthardt, 

Association. Lincoln. Lincoln. 

Omaha Bar Associa- J. M. Woolworth . J. ll. McCulloch, 

TION. Omaha. Omaha. 

NEW HAMPSHIRE. 

Bki^nap County Bar EUery A. Hibbard, Edwin P. Thompson, 
Association. Laconia. Laconia. 

Grafton and Coos Bar Harry Bingham, A. 8. Batchellor, 

Association. Littleton. Littleton. 

Southern New Hamp- William L. Foster, Arthur H. Chase, 
SHIRE Bar Asosciation. Concord. Concord. 

Strafford County Bar Joseph H. Worcester, William F. Russell, 
Association. Rochester. Great Falls. 

NEW JERSEY. 

Camden C<^unty Bar Peter L. Voorhees, B. F. Haywood Shreve, 
Association. Camden. Camden. 

Essex County Bar As- A. Q. Keasbey, James E. Howell, 

SOCIATION. Newark. Newark. 

Bar Association of W. B. Williams, William C. Cudlipp, 
Hudson County. Jersey City. Jersey City. 

Monmouth County Bar Robert Allen, Jr., James Steen, 

Association. Red Bank. Eatontown. 

Union County Law Li- Joseph Alward, Foster M. Voorhees, 
KKARY AND Bar Ass'n. Elizabeth. Elizabeth. 
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NEW MEXICO TERRITORY. 

NAME. PRESIDENT. SECRETARY. 

New Mexico Bar Asso- A. A. Jones, Edward L. Bartlett, 

elation. Las Vegas. Santa Fe. 

NEW YORK. 

New York State Bar J. Newton Fiero, L. B. Proctor, 

Association. Albany. Albany. 

Erie County Bar Asso- Jacob Stern ('92), Wm. B. Hoyt ('92), 

ciATiON. Buffalo. Buffalo. 

Ass'n of THE Bar of Wheeler H. Peckbam, David B. Ogden, 

THE City of New York. New York. New York. 

Onondaga County Bar W. P. Goodelle. Edward H. Burdick, 

Association. Syracuse. Syracuse. 

NORTH DAKOTA. 

Grand Forks County J. H. Bossard, Tracy R. Bangs, 

Bar Association. Grand Forks. Grand Forks. 

Walsh, Pembina and Otto E. Saucer, John H. Fraine, 

Cavalier Counties Grafton. Grafton. 

Bar As^sociation. 

OHIO. 

Ohio State Bar Asso- Stephen K. Harris, Frederick C Bryan, 

ciation. Bucyrus. Akron. 

Akron Bar Associa- A. C. Voris, C E. Humphrey, 

TioN. Akron. Akron. 

Ashland County Bar R. M. Campbell, W. F. Devor, 

AsfcOCiATiON. Ashland. Ashland. 

Bar Association of J. B. Burrows, W. S. Metcalfe, 

Ashtabula, Lake and Painesville. Chaidon. 

Geauoa Counties. 

Butler County Bar Israel Williams, W. C. Shepherd, 

Association. Hamilton. Hamilton. 
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OHIO.—Continued. 

NAME. PRESIDENT. SECRETARY. 

Cincinnati Bar Asso- Thornton M. Hinkle, Jesse Lowman, 

ciATiON. Cincinnati. Cincinnati. 

Cleveland Bar Asso- J. M. Jones, Amos Denison, 

CIATION. Cleveland. CleveJknd. 

Columbiana County Vacant R. W. Tayler, 

Bar Association. New Lisbon. 

Crawford County Bar Stephen R. Harris, D. W. Locke, 

Association. Bucyrus. Bucynis. 

Darke County Bar As- D. W. Bowman, S. V. Hartman, 

sociation. Greenville. Greenville. 

Franklin County Bar DeWitt C. Jones, M. E. Thailkill, 

Association. Columbus. Columbus. 

Licking County Bar Charles II Kibler, Charles W. Seward, 

Association. Newark. Newark. 

Lorain County Bar Aii- Charles W. Johnston, H. W. Ingersoll, 

sociation. Elyria. Elyria. 

Mahoning County Bar Thos. W. Sanderson, M. C. McNabb, 

Association. Youngstown. Youngstown. 

Meigs County Bar As- Austin W.Vorhes (*91), 

sociation. Pomeroy. 

Miami County Bar As- Thos. B. Kyle, Sherman T. McPhereon, 

sociation. Troy. Troy. 

Montgomery County Robt M. Neviu, T. M. Compton, 

Bar Association. Dayton. Dayton. 
I 

Putnam County Bar George Fritz. D. C. Long, 

Association. Ottawa. Ottawa. 

Richland County Bar Henry P. Davis, Jesse E. LaDow, 

Association. Mansfield. ' Mansfield. 

Sandusky County Bab Thos. P. Finefrock, Basil Meek, 

Association. Fremont. Fremont. 



Digitized by 



Google 



IN THE UNITED STATES. 463 
OHIO.— Continued. 

NAME. * PRESIDENT. SECRETARY. 

Springfield Bar and Thos. J. Prinsrle, Frank W. Gelger, 

Law Library Ass'n. Springfield. Springfield. 

Toledo Bar Associa- Richard Waite, Ashton H. Coldham, 

TioN. Toledo. Toledo. 

Warren County Bar John E. Smith, Geo. W. Stanley, 

Association. Lebanon. Lebanon. 

Wood County Bar As- John W. Canary, Jas. O. Troup (acting), 

sociATiON. Bowling Green. Bowling Green. 

OREGON. 

Oregon Bar Associa- W. P. Lord, Charles H. Carey, 

tion. Salem. Portland. 

PENNSYLVANIA. 

Adams County Bar As- David McConaughy, W. Clarence Sheely, 

sociATiON. Gettysburg. Gettysburg. 

Allegheny County Marcus A. Woodward, Edwin Z. Smith, 

Bar Association. Pittsburgh. Pittsburgh. 

Law Association op Alfred P. Marshall, Richard S. Holt, 

Beaver County. Beaver. Beaver. 

Berks County Bar As- Jacob S. Livingo<xi, George J. Gross, Jr., 

SOCIATION. Reading. Reading. 

Blair County Bar As- D. J. Neff, A. A. Stevens, 

SOCIATION. Altoona. Tyrone. 

Bradford County Bar D. A. Overton, James H. Codding, 

Association. Towanda. Towanda. 

Bucks County Bar As- Nathan C. James, Henry Otis Harris, 

SOCIATION. Doylestown. Doylestown, 

Cambria County Bar F. A. Shoemaker, Alvin Evans, 

Association. Ebensburg. Ebensburg. 

Centre County Bar John B. Linn, John G. Love, 

Association. Bellefonte. Bellefonte. 
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464 LIST OF BAR ASSOCIATIONS 
PENNSYLVANIA.— Continued. 

NAME. PRESIDENT. SECRETARY. 

Chester County Law R. E. Monaghan, Wm. T. B;irber, 

Library Association. West Chester. West Chester- 

Clarion Bar Associa- Bernard J. Reid, Don Carlos Corbett, 

TiON. Clarion. Clarion. 

Columbia County Bar John G. Freeze, George E. Elwell, 

Association. Bloomsburg. B oomsburg.. 

Crawford County Law Vacant. Alfred G. Church, 
Library Association. Meadville^ 

DELAWARECoui^TY Law John M. Broomall, Garnett Pendleton, 

Library Association. Media. Chester.. 

Erie Law Association, John P. Vincent, E. L. Whittelsey, 

Erie. Erie.. 

Forest Bar Associa- Samuel D. Irwin, P. Monroe Clark. 

tion. Tionesta. Tionesla. 

Huntingdon County Wm. Dorris, James S. Woods, 

Bar Association. Huntingdon Huntingdon. 

Law Association of In- John R. Wilson, John H. Pierce, 

DIANA County. Indiana. Indiana. 

Lackawanna Law and Alfred Hand, Herman Osthaus, 

Library Association. Scranton. Scran ton.. 

Lancaster Bar Asso- Hugh M. North, John W. Appel, 

ciATiON. Columbia. Lancaster. . 

Lawrence County Bar Oscar L. Jackson, S. Plummer Anderson. 

Association, New Castle. New Castle. . 

Lycoming Law Associa- Henry C. Parsons, Addison Candor, 

TiON. Williamsport. Williamsport. 

McKean County Bar Byron D. Hamlin, Geo. L. Roberts, 

Association. Smethport. Bradford... 

Montgomery County Vacant Wm, F. Dannehower, 
Bar Association. Norristown.. 
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IN THE UNITED STATES. 465 

PENNSYLVANIA.— ContinuecL 

NAME. PRESIDENT. 8ECRETABY. 

Northampton County W. S. Kirkpatrick, Aaron Goldsmith, 
Bar Association. Easton. EastOD. 

Law Association of Richard C. McMurtrie, B. Frank Clapp, 

Philadelphia*. (Chancellor), Phila. Philadelphia. 

Schuylkill County Vacant Geo. J. Wadliiu^r, 
Bar Association. Pottsville. 

Snyder County Bar Thos. J. Smith, Jay G. Weiser, 

Association. Middleburg. Middlebnrg. 

Susquehanna County Wm. M. Post, Hnntting C. Jessup, 
Legal Association. Montrose. Montrose. 

Tioga County Bar As- John I. Mitchell (V. P. Robert K. Young, 

sociATiON. acting), Wellsboro. Wellsboro. 

Warren County Bar W. M. lindsej, James O. Parmlee, 

Association. Warren. Warren. 

Waynesburo Law As- J* B. Donley, J. J. Purman, 

SOCIATION. Waynesbnrg. Waynesburg, 

Westmoreland Law H. P. Laird, W. S. Byers, 

Association. Greensbnrg. Green»barg, 

Wilkes-Barre Law Alex. Famham, Joseph D. Coons, 
AND Library Asso- Wilkes-Barre. Wilkes-Barre* 

CIATION. 

RHODE ISLAND. 

Providence Bar Club. Geo. M. Carpenter, Lorin M. Cook, 

Providence. Providences 

SOUTH CAROLINA. 

South CaroUna Bar As- B. F. Whilner, John P. Thomas, Jr., 
sociation. Anderson. Colambift 
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466 LIST OF BAR ASSOCIATIONS 

TENNESSEE. 

NAME. FBE8IDENT. SECKETABT. 

Bar Association of Ten- W. A. HenderaoD, Claude WiUler, 

nessee. Knoxville. NashTille. 

Memphis Bab and Law Wm. M. Randolph, J. G. Willis, 
LiBBABT Association. Memphis. Memphis. 

MuBFBEESBOBo Bab As- C. A. Siieafe, Jease W. Sparks, Jr., 

sociATioN. Murfreesboro. Murfreesboro. 

TEXAS. 

Texas Bar Association. S. G. Padelford, Chss. S. Morse, 

Cleburne. Austin. 

San Antonio Bab Asso- A. W. Houston ('89), W. U. King {*89), 

ciATiON. San Antonio. San Antonio. 

UTAH TERRITORY. 

Bab Association of J. G. Sutherland ('92), Henry G. McMillan 
Salt Lake Citt. Salt Lake City. ('92), Salt Lake City. 

VERMONT. 

Vermont Bar Associa- Lavant M. Read, Geo. W. Wing, 

tion. Bellows Falls. Montpelier. 

VIRGINIA. 

Virginia State Bar As- Waller R. Staples, Jackson Guy, 

sociation. Winchester. Richmond. 

Bab Association of the Jackson Guy, James Lyons, 

Citt of Richmond. Richmond. Richmond. 

WASHINGTON. 

State Bar Association. Elwood Evans, Nathan 8. Porter, 

Taooma. Olympia. 

Kino County Bab Asso- Orange Jacobs, John Arthur, 

oiatioh. Seattle. Seattle. 

Piebcs County Bab As- Wm. C. Sharpetein, Marshall E. Snell, 

sociation. Tacoma. ' Tacoma. 
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IN THE UNITED STATES. 467 

W ASHINGTON.— Continued. 

NAME. PRESIDENT. SECRETARY. 

Spokane Bar Associa- B. B. Blake, S. P. Domer. 

TiON. Spokane. Spokane. 

Thurston Coijnty Bar Francis Henry ('91), 
Association. Olympia. 

WEST VIRGINIA. 

West Virginia Bar As- J. D. Ewing, D. C. Westenhaver, 

sociation. ' Wheeling. Martinsburg. 

Ohio County Bar Asso- John J. Jacobs, S. G. Smith, 

ciATiON. Wheeling. Wheeling. 

WISCONSIN. 

State Bar Association W. H. Seaman, Edward P. Vilas, 

of Wisconsin. Milwaukee. Milwaukee. 

Dane County Legal J. H. Carpenter, Chas. Noble Gregory, 

Association. Madison. Madison. 

Eau Ci^aire County Alexander Megget, L. A. Doolittle, 

Bar Association. Eau Claire. Eau Claire. 

Milwaukee Bar Asso- Joshna'Stark, Wm. H. Morris, 

CIATION. Milwaukee, Milwaukee. 

Rock County Bar Asso- William Smith, E. D. McGowan, 

CIATION. Janesville. Janesville. 

Winnebago County Geo. Gary, A. H. Goes, 

Bar Association. Oshkosh. Oshkosh. 
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MEMORANDUM OF SUBJECTS REFERRED 
TO "COMMITTEES. 



Jurisprudence and Law Reform. 

Paper read by W. W. MacFarland on " The Evolution of 

Jurisprudence." (See page 15.) 
Abolition of Capital Punishment. (See page 49.) 
Limitations on the Power of Transmitting Property and 

the Imposition of a Graduated Inheritance Tax. (See 

page 50.) 
Report of Special Committee on Indian Legislation. 

(See page 61.) 
Resolution as to Torrens System of Registration of Titles. 

(See Report of 1892, p. 71 ; 1893, p. 15.) . 

Uniform State Laws. 

The Securing of the Appointment by States of Commis- 
sion on Uniform State Laws. (See page 62.) 
The Committee continued. (See page 52.) 

Judicial Administration and Remedial Procedure. 
Changes, if any, desirable in the Federal Judiciary, etc. 
(See page 61.) 

Special Committee on a Federal Code of Procedure. 
The Committee continued. (See page 61.) 
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ANNUAL ADDRESSES. 

TEAK. NAME. SUBJECT. 

1879. Edwabd J. Phelps, John Manhall. 

1880. CoRTLAHDT Parkxb, Alexander Hamilton and William 

Paterson. 

1881. Clarkson N. Potter, .... Roger Brooke Taney. 

1882. Alexander R. Lawton, . . . James Louis Petigni and Hugh 

Swinton Legar^. 

1883. John W. Stevenson, James Madison. 

1884. John F. Dillon, American Institutions and Law& 

1885. George W. Biddle, An Inquiry into the Proper Mode 

of Trial. 

1886. Thomas J. Sehmes, The Civil Law and Codification. 

1887. Henry Hitchcock, General Corporation Laws. 

1888. George Hoadly, Codification. 

1889. Simeon E. Baldwin, The Centenary of Modem Gov- 

ernment. 

1890. James C. Carter, The Ideal and the Actual in the 

Law. 

1891. Alfred Russell, Avoidable Causes of Delay and 

Uncertainty in our Courts. 

1892. J. Randolph Tucker, .... British Institutions and American 

Constitutions. 

1893. Henry B. Brown, The Distribution of Property. 

PAPERS READ. 

YEAR. NAME. SUBJECT. 

1879. Calvin G. Child, Shifting Uses, from the Standpoint 

of the Nineteenth Century. 
1879. Henry Hitchcock, The Inviolability of Telegrams. 

1879. George A. Mercer, The Relationship of Law and 

National Spirit. 

1880. Henry E. Young, Sunday Laws. 

1880. George Tucker Bispham, . . Rights of Material Men and Em- 
ployees of Railroad Companies 
as against Mortgagees. 
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470 • PAPERS READ. 

YEAR. NAME. SUBJECT. 

1880. Henry D. Hyde, Extradition between the States. 

1881. Thomas M. Ck)OLEY, The Recording Laws of the United 

States. 

1881. Samuel Wagner, The Advantages of a National 

Bankrupt Law. 

1882. Gustave Koerner, The Doctrine of Punitive Damages 

and its Effect on the Ethics o^ 
the Profession.* 
1882. U, M. Rose, Titles of Statutes. 

1882. Thomas J. Semmes, TheCivil Law asTrjnsplanted in 

Louisiana. 

1883. Robert G. Street, How far Questions of Public Pol- 

icy may enter into Judicial 

Decisions. 

1883. John M. Shirley, The Future of our Profession. 

1883. Simeon E. Baldwin, .... Preliminary Examinations in 

Criminal Proceedings. 

1883. Seymour D. Thompson, . . . Abuses of the Writ of Habeas 

Corpus. 

1884. Andrew Allison, The Rise and Probable Decline of 

Private Corporations in Amer- 
ica. 
1884. M. DwiQHT Collier, Stock Dividends and their Re- 
straint. 

1884. S^tfON Stkrne, The Prevention of Defective and 

Slipshod Legislation. 

1885. Richard M. Venable, .... Partition of Powers between the 

Federal and State Governments. 
1885. Reuben C. Benton, The Distinction between Legisla- 
tive and Judicial Functions. 

1885. Francis Rawle, Car Trust Securities. 

1886. Johnson T. Platt, The Opportunity for the Develop- 

ment of Jurisprudence in the 
United Stat*^8. 

1886. William P. Wells, The Dartmouth College Case and 

Private Corporations. 

1886. John F. Dillon, Law Reports and Law Reporting. 

1887. Henry Jackson, Indemnity the Essence of Insur- 

ance ; Causes and Consequences 
of Legislation qualifying this 
Principle. 
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SECTION OF LEGAL EDUCATION. 471 

YEAR. NAMB. SUBJECT. 

1887. James K. Edsall The Granger Cases and the Police 

Power. 

1888. J. Randolph Tuckeb, .... Congressional Power over Inter- 

State Commerce. 

1888. J. M. Wool WORTH, Jarisprudence Considered as a 

Branch of the Social Science. 
.1889. Henry B. Brown, Judicial Independence. 

1889. Walter B. Hill The Federal Judicial System. 

1890. Henry C. Tompkins, The Necessity for Uniformity in 

the Laws Governing Commer- 
cial Paper. 
1890. D WIGHT H OlmstEad, .... Land Transfer Reform. 

1890. John F. Buncombe, Election Laws. 

1891. Frederick N. Judson, .... Liberty of Contract imder the 

Police Power. 

1891. W. B. Horn BLOWER, The Legal Status of the Indian. 

1892. John W. Cary, Limitations of the Legislative 

Power in Respect to Personal 
Rights and Private Property. 

1892. William L. Snyder, .... The Problem of Uniform Legisla- 

tion. 

1893. Henry Wade Rogers, .... The Treaty-Making Power. 
1893. W. W. MacFarland, .... The Evolution of Jurisprudence. 
1893. U. M. Rose, Trusts and Strikes 



SECTION OF LEGAL EDUCATION. 

YEAR. NAMK. SUBJECT. 

1893. Austin Abbott, . Existing Questions of Legal Edu- 
cation. 

1893. Samuel Williston, Legal Education. 

1893. Emlin McClain The Best Method of Using Cases 

in Teaching Law. 
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NOTICE 'AS TO REPORTS. 



By order of the Executive Committee, the following prices 
have been fixed for the reports ; they are about sufiScient to 
pay the cost of printing and postage : 

Vol. 1 (1878), paper, postpaid, 50 cents. 
Vols. 2 to 16 (1879 to 1893), paper, postpaid, 75 cents each. 
Vols. 8 to 16 (1885 to 1893), cloth, postpaid, Jl.OO each. 
Complete set to date, Vols. 1 to 7, paper ; 8 to 16 cloth ; 
814.00. 

Each member of the Association will receive, as soon as 
published, and without cost to him, one copy of the proceed- 
ings for each year of his membership. A bound copy will 
be sent, unless the Secretary is otherwise directed. Members 
desiring extra copies, and new members desiring back reports, 
will be charged the above prices. 

Public libraries and educational institutions will be furnished 
with complete sets of the reports without expense. 

JOHN HINKLEY, Secretary. 
215 North Charles Street, Baltimore, Md. 



(472) 



Digitized by 



Google 



INDEX. 



PAGE. 

Abbott, Austin, Paper by, 368, 3^1 

Address, Annual, by Henry B. Brown, 11, 213 

Address of President 3, 159 

Addresses before the Association, List of all, 469 

Annual Address, by Henry B. Brown, lli 213 

Annnal Meeting, Announcement of next 2 

Aliens, Federal Legislation as to Punishment of Ofienees 

Against, 17, 25, 51, 53 

Aliens, Resolutions as to Federal Legislation for Punishment of 

Offences Against, ^ 51 

Auditing Committee, Appointment of, .... 7 

Bar AssoiciationB, List of, 453 

Bill of Lading, Report on Uniform Maritime, 61, 364 

Brown, Henry B^ Annual Address by, 11, 213 

By-Laws, 84 

By-Laws, Amendment of, as to Medal, 50, 60 

By-Laws, Amendment of as to Section of Legal Education, ... 7, 10 

Capital Punishment, Resolution as to, 49 

Cases in Teaching Law, Paper on the best Method of Using, . . 369, 401 

Commercial Law, Report of Committee on, . . 17 

Committee on Award of Medal, Report of, 60, 347 

Committee on Commercial Law, Report of, 17 

Committee on Expression, etc, of the Law, Report of, 61 

Committee on Federal Code of Procedure, Report of, 61, 365 

Committee on Indian Legislation, Report of, 61, 351 

Committee on International Law, Report of, 17, 323 

Committee on Judicial Administration, etc., Report of, ... . 15 

Committee on Jurisprudence, etc.. Report of, 15 

Committee on Legal Education etc.. Report of 15 

Committee on Publications, Appointment of, 6 

Committee of Reception, Appointment of, 6 

Committee on Salaries of Federal Judges, Report of, 61, 349 

Committee on Uniform Maritime Bill of Lading, Report of, . . 61, 364 

Committee on Uniform State Laws, Report of, ..-.«... 52, 346 

Committees List of Special, 100 

Conunittees, List of Standing, 98 

Committees, Subjects referred to, 468 

Constitution, 79 
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474 INDEX. 

Constitution, Amendment of, as to Election of Members, .... 10, 60 

Constitution, Amendment of, as to Medal, 50, 60 

Council, General, Election of, . . 6 

Council, General, List of, 91 

Delegates to 16th Meeting, List of, 70 

Dinner, Memorandum as to Annual, 77 

Distribution of Property, Address on the, 11, 213 

Education, Legal, .Papers on, 368, 369, 371, 391, 401 

Education, Legal, Report of Committee on, 15 

Education, Proceedings of Section of Legal, 366 

Election of Members between Annual Meetings, 10, 60 

Election of Officers, 51 

Existing Questions of Legal Education, Paper on, 368,371 

Expression, etc., of the Law, Report of Committee on, ... . 61 

Federal Code of Procedure, Report on, 61, 365 

Federal Judges, Report on Salaries of, 61, 349 

Federal Judiciary, Resolution as to Changes in, 61 

Field, David Dudley, Letter from, 348 

Hunt, Samuel F., Presided at Dinner, 77 

Indian Legislation, Report of Committee on, 61, 351 

Inheritance Tax, Resolution as to, 50 

International Law, Debate on Report of Committee oil, . 17, 25, 51, 53 

Internationil Law, Report of Committee on. 17,323 

Judicial Administration, Report of Committee on ^ 15 

Judiciary, Resolution as to Changes in Federal, 61 

Jurisprudence, Paper on the Evolution of, 9, 271 

Jurispradence, Paper on the Evolution of, Referred to Committee 

on Jurisprudence, 15 

Jurisprudence. Report of Committee on, 15 

Lading, Report of Committee on Uniform Maritime Bill of, . . 61, 364 

Legal Education, New By-Law Providing Section of, 7, 10 

Legal Education. Papers on 368, 369, 371, 391, 401 

Legal Education, Proceedings of Section of, 366 

Legal Education, Report of Committee on, 15 

Legal Education, Section of. List of Papers read before, . . . ^ 471 

Libraries, Law, Purchase of, for Federal Courts, 48 

Limitation on Power of Transmitting Property, Resolution as to, 50 

Local Councils, List of, 93 

MacFarland, W. W., Paper by, 9,271 

McClain, Emlin, Paper by, 369, 401 

Medal, Constitution and By-Laws as to. Amended, 50, 60 

Medal, Report of Committee on Award of, 60, 347 

Meeting, Announcement of Next Annual, . 2 

Members, .\lphabetical List of, 102 

Members, Consti'uticn Amended as to Eiec^tion of, between 

.Vnniial Mettinjis, 10, 60 



Digitized by 



Google 



INDEX. 476 

Members Elected, List of, 72 

Members, List of, by States, 127 

Members Begistered at Sixteenth Meeting, 67 

Nomination of Officers, '. . 50 

Obituaries — 

Aspinwall, William 428 

Beach, S. Ferguson, • . . 450 

Butler, Benjamin Franklin, 429 

Cleaves, Nathan, 424 

Comegys, Joseph Parsons, 412 

Darling, John Vaughan, 443 

Deady, Matthew Paul, 439 

Higgins, Van Hollis, 418 

Jones, Charles Colcock, Jr., 417 

Jones, Isaac D., 426 

Kauffman, Benjamin F., 422 

Page, Legh Richmond, 448 

Parrish, Joseph, 444 

Robinson, Alfred Peter, 415 

Rose, Samuel Patrick, 411 

Shepard, Elliott Fitch, 436 

Shipman, Jehiel G., 432 

Taylor, John Wesley, 436 

Van Slyck, Nicholas, 445 

Officers, List of, ... 90 

Officers, Nomination and Election of, 50, 51 

Paper read by Henry Wade Rogers, 9, 243 

U. M. Rose, 287 

W. W. MacFarland, 9, 271 

Austin Abbott, 371 

Samuel Williston, 391 

Emlin McClain, 401 

Papers read, List of all, 469 

Procedure, Report on Federal Code of, 61, 365 

President, Address of, 3, 159 

Presidents, List of, 78 

Property, Resol ution as to Limitations on Power of Transmitting, 50 

Property, The Distribution of, Address on, 11, 213 

Publications, Appointment of Committee on, 6 

Reception, Appointment of Committee of, 6 

Report of Secretary, ... 6, 63 

Report of Treasurer, 6, 64 

Reports of the Association, Terms of sale of, 472 

Rogers, Henry Wade, Paper by, 9, 243 

Rose, U. M., Paper by, 24, 287 
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476 INDEX. 

Salaries of Federal Judges, Report on, 61, 349 

Safe of Reports of the AssociatioD, Notice as to, 472 

Secretary, Report of, 6, 63 

Section of Legal Education, New Bj-Law as to, 7, 10 

Section of Legal Education, Papers read before, 371, 391, 401 

Section of Legal Education, Proceedings of, 366 

Selbome, Earl of. Letter from, 347 

Sessions of Meeting — 

Wednesday Morning, 3 

Wednesday Afternoon, 9 

Thursday Morning, 11 

Thursday Evening, 24 

Friday Morning, 48 

Statutory Changes, Address on, 3, 159 

Strikes, Paper on Trusts and 24. 287 

Strong, Moses M., Address of Welcome by, 3 

Subjects Referred to Committees, 468 

Tax, Resolution as to Inheritance, 50 

Teaching Law, Paper on the Best Method of Using Cases in, . . 369, 401 

Thanks, Resolution of, to Milwaukee Bar Association and others, 62 
Transmission of Property, Resolution as to Limitations on 

Power of, 50 

Treasurer, Report of, 6, 64 

Treaty-Making Power, Paper on, 9, 243 

Treaty-making Power, Paper on, referred to Committee on Inteiv 

national Law, 15 

Tnists and Strikes, Paper on, , 24, 287 

Tucker, J. Randolph, Address of, 3, 159 

Uniform Maritime Bill of Lading, Report on, 61, 364 

Uniform State Laws, Report on, 52, 346 

Uniform State Laws, Resolution in regard to Commissions on, . 52 

Vice-Presidents, List of, 93 

WUliston, Samuel, Paper by, 369, 391 
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